
]Resolution 
No. 	15-105 

APPROVING THE INSTALLATION OF SIRENS IN THE COUNTY 
OF MAUI RELATING TO THE HAWAII STATE EMERGENCY 

OUTDOOR SIREN WARNING SYSTEM 

WHEREAS, the State of Hawaii, Department of Accounting and 
General Services, the Department of Defense, and the County of Maui 
('County") entered a Memorandum of Agreement ('MOA') on April 
16, 2014, attached hereto as Appendix (1), to coordinate 
implementation, planning, design, and construction of the Hawaii State 
Emergency Outdoor Siren Warning system throughout the County; and 

WHEREAS, six locations on County-owned property have been 
selected for placement of emergency outdoor warning sirens, all of 
which are County properties as further described in Exhibits 

III 
 

through "6", attached hereto and incorporated herein; and 

WHEREAS, license agreements between the County and the State 
were contemplated in the MOA to authorize the placement of any 
emergency warning siren on County property; and 

WHEREAS, the County has proposed lease agreements instead of 
license agreements; and 

WHEREAS, it is understood that effective July 1, 2014, Hawaii 
Revised Statutes ("HRS") Chapter 128, which is cited in the MOA, was 
repealed and replaced by HRS Chapter 127A, and that specific 
provisions of HRS Chapter 128 cited in the MOA are clearly addressed in 
HRS Chapter 127A; and 

WHEREAS, pursuant to Section 3.40.040, Maui County Code, a 
lease of real property exceeding five years must be authorized by the 
Council by resolution and may be so authorized when such longer 
period is deemed necessary, is in the public interest, and is for the use 
of any agency of the State; and 

WHEREAS, the six leases attached hereto fulfill the MOA and 
serve the public interest by improving and expanding emergency and 
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civil defense communications in times of disaster or national emergency; 
and 

WHEREAS, the six leases will remain in effect until such time as 
either party provides reasonable written notice to terminate the lease; 
now, therefore, 

BE IT RESOLVED by the Council of the County of Maui: 

I . 	That the Mayor and the Director of Finance or their 
authorized representatives may execute these leases; and 

2. 	That certified copies of this resolution be transmitted to 
the Mayor, the Emergency Management Officer, the 
Director of Finance, the Director of Parks and Recreation, 
and the Corporation Counsel. 

APPROVED AS TO FORM AND LEGALITY 

Jerrie Cislieppard 
/,Deputy Corporation Counsel 

Department of the Corporation Counsel 
County of Maui 

pia:m1sc:024areso0 1 



MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COUNTY OF MAUI 

STATE OF HAWAII 

This MEMORANDUM OF AGRELINT ("'MOA"), entered into on this J day of 
- 	I - 	20j4 by nd between the COUNTY OF MAUI, a mnicipa1 corporation of the 
Stats ofHawai'i, whose address is 200 South High Street, WaIlUkU, Hawaii 96793 
(COUNTY"), the STATE OF HAWAfl by its DEPARTMENT OF DEFENSE, whose address 
is 3949 Diamond Head Road, Honolulu, Hawaiti 96816 ('DOD"), and the STATE OF HAWAII 
by its DEPARTMENT OF ACCOUNTING AND GENERAL EVICES, whose address is 
Kalanimoku Building 1151 Punchbowl Street, Honolulu, Hawai'i 96813 ("DAGS") (COUNTY, 
DOD, and DAGS collectively referred to as "Parties"). 

The pmose of this MOA is to coordinate the implementation, including planning, design 
and construction, ofHawai'i State Emergency Outdoor Siren Warning System, together with 
improvements, equipment, facilities and appurtenances related thereto ("sirens and related 
equipmenf'), throughout the COUNTY. 

Hawai'i Revised Statutes ("HRS") §1282 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS 
Chapter 128 which includes air raid warning  services and communications. HRS §128-3 
provides for the appointment of  Deputy Director for each political subdivision. HRS §1286 
establishes Civil Defense powers and provides for direction or control ofwarnings and signals 
for alerts or attacks, and the devices to be used. 

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability 
for death of or iijuiy to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the performance of duties pursuant to HRS Chapter 128, except 
in cases ofwillfIil misconduct. 

The DOD, DAGS, and the COUNTY, by nutuaI consent, agree to jointly manage efforts 
and projects undertaken to fulfill the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



1 DOD's responsibilities: 

a. Maintain a list of proposed locations for sirens and related equipment. 

b. Participate in meetings with the COUNTY to discuss proposed siren sites. 

c Submit listings of proposed siren sites for review and concuzrence. 

d Seek approons for siren warning projects on behalfofthe COUNTY, and 
Where such appropriations are made fund the design and construction of the 
sirens and related equipment. 

FOR COUNTY CONTROLLED SITES: 

C, Initiate a License Agreement with the COUNTY which will address site 
specific issues for existing and new siren sites. 

E The License agreement conditions of access for the installation,operation, 
repair and maintenance of the sirens and related equipment shall include: 

1) DOD's contractor shall obtain a right-of-entry permit for the 
installation of the siren and related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-eniry permit and any extensions thereof, 
comprehensive general liability insurance covering bodily ixuiy and 
FLU perty damage with limits not less than $1,000,000 combined 
single limit per occurrence and including the following extensions: 
(1) contractual liability to cover liability assumed under the right-
of-entry pemilt; and (2) all insurance that may be required under the 
laws, ordinances or rules or regulations of any governmental 
authority. All required policies ofinsurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially changed 
without 30 days' prior written notice to the County. 

3) DOD's contractor shall maintain and exercise due care to keep the 
area surrounding the siren site clear and safe for public use during 
the term of the right-of-entry permit. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar  to that which existed prior to the 
commencement of the contractor's activity under each tight-of-entry 
permit. 
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5) DOD,, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, 
rules and regulations of the Federal, State and COUNTY 
governments in performing its work at each siren site 

20 	COUNTY's responsibilities: 

L Idflt1f)r, review and approve the proposed location of the siren sites 

b Assist DOD in the coordination with site owners and communities to filitate 
the siren site approvals. 

C. Participate with DOD and DAGS in the sirens final acceptance process. 

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, rules and 
regulations of the Federal, State and City governments in performing its siren 
project activities. 

FOR COUNTY CONTROLLED SITES. 

e. Review and approve the construction plans provided by DOD for the 
installation of the sirens and related equipment. 

f. Grant DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County. 

g. Issue rightofentiy permits to DAGS' and DOD's contractor for approved 
siren sites. 

3. 	DAGS' responsibilitifS are as follows: 

a. Provide DOD staff with technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren sites. 

b. Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose. 

C. 	Oversee the design, bidding, and construction phases of the work in 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 
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d. 	When overseeing design and construction phases of work for the DOD 
sirens and related equipment: 

1) If  siren  site is located on Staeowned property, DAGS shall be 
responsible for submitting an easement (on behalf ofDOD) for the 
siren from the State Department of Land and Natural Resources. 

2) DAGS' consultants and contractors will piocess a right-ofentry 
it for the installation ofthe siren and related equipment at 

each siren site. 

3) DAGS shall iequire its consultants and coniractors to procure and 
m3intain, during the life of each right-of-entry permit and any 
extensions thereof, comprehensive general liability insurance 
covering bodily iiuiy and property damage with limits not less 
than $1,000,000 combined single limit per occurrence and 
including the following extensions: (1) contractual liability to 
cover liability assumed under the ñght.ofentry pernñt and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws, ordinances or rules or regulations 
of any governmental authority. All required policies of insurance 
shall name the COUNTY, its elected and appointed  officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 
changed without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the fight-of-entry permit. 

5) DAGS' consultants and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each rightof' 
entry permit. 

6) DAGS, its officers, employees, agents, consultants, contractors, 
and subcontractors shall comply with and satisfy all applicable 
statutes, ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	Modifications. Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 
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56 	Termination. Any party to this MOA shall have the privilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given thirty (30) days in 
advance of such termination. 

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year 
mentioned above. 

COUNTY OF MAUI 

Dza 
M ARAKAWA 

Mayor 
RECOMMEND APPROVAL: 

tL 

ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND 

CALEB ROWE 
Deputy Corporation Counsel 

STATE OF HAWAI'I 
DEPARTMENT OF I 

APPROVED AS TO FORM: 

ó2P'#VdI 
Deputy Attorney General 

APPROVED AS TO FORM: 

Deputy Attorney General 

!2ã 

STATE OF HAWAL'! 
DEPARTMENT OF ACCOUNTING AND 
G 	ID 11 L SERVICES BaIL SERVICES 

SEKI 
State Comptroller 
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LEASE OF COUNTY REAL PROPERTY 

Lease Agreement for Siren MAI 10 Kenolio Park 

THIS LEASE AGREEMENT entered into this 	day of 	1 201
. 

 , 

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose 

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii 

96793., hereinafter referred to as Lessor and the STATE OF HAWAII by its Department of 

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter 

referred to as 'Lessee" and collectively referred to as the 'Parties, 

WITNES SETH: 

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 161 

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and 

implementation, including planning, design and construction, of Hawaii State Emergency 

Outdoor Siren Warning Systems throughout the County of Maui; and 

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with 

Lessor to address the specific issues for existing and new siren sites; and 

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a 

Lease of Real Property, pursuant to Maui County Code Sections 3.04.020 and 3.04.040, instead 

of a License; and 

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and 

approved as a location for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA, which parcel is identified as Kenolio Park, TMK: (2) 3-8-

077:004 (por.) , more particularly described in Exhibit A, attached hereto and made a part hereof; 

and 

_!_~ EXHIBIT 11 _j L_ 
11 

 ____ 



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter 

referred to as the Siren Site", for the installation, operation and maintenance of an emergency 

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster 

warnings and communication, together with improvements, equipment, facilities and 

appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and 

made a part hereof; and 

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease over the 

Siren Site provided Lessee fully complies with the terms and conditions set forth below and in 

the Exhibits attached hereto; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby 

accepts said lease, on the terms and conditions set forth below and in Exhibits "A', "B" and "C", 

attached hereto and made a part hereof. 

I . 	Purpose of Lease. It is mutually agreed and understood by and between the 

Parties that the primary purpose for this Lease is to improve and expand emergency and civil 

defense communications in times of disaster or national emergency. 

2. 	Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to 

install, operate and maintain a civil defense, disaster, emergency warning siren and 

communication device, together with improvements, equipment, facilities and appurtenances 

related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Kenolio Park, 

and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not 

be construed to include the granting of any permanent rights, ownership, title, or easements in 

the parcel. Lessee shall obtain Lessor's approval of the final location for siting of the equipment. 



3. 	Terminology. The Siren Site subject to this Lease, as detailed in Exhibit A', is 

hereby officially designated as" Siren Number MA1IO at Kenolio Park." 

4. 	Lease Term, This Lease shall become effective on the day and year first above 

written, and shall continue in full force and effect until such time that either. Lessor or Lessee 

elects to terminate this Lease upon giving reasonable written notice to the other Party. 

Reasonable written notice will be established as one (1) year unless circumstances exist 

justifying a shorter period. 

5 , 	Additional Covenants, Terms and Conditions. Additional covenants, terms and 

conditions of this Lease are set forth in Exhibit 	attached hereto and made a part hereof. 

IN WITNESS WHEREOF., the parties, represented by the County Mayor for the Lessor 

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed 

the day and year first above written, 

LESSOR: 

APPROVAL RECOMMENDED: 
	

COUNTY OF MAUI 

------ 
ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND LEGALITY: 

JERRIE L. SHEPPAkO  
Deputy Corporation Counsel 
2015-3499 

ALAN M. ARAKAWA 
Its Mayor 
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LESSEE: 

STATE OF HAWAII 
By its Department of Defense 

BY- 
Doug Mayne 
Hawaii State Civil Defense 
Vice Director 

APPROVED AS TO FORM: 

MICHAEL S. VINCENT 
Deputy Attorney General 
State of Hawaii 
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STATE OF HAWAII 	 ) 
) SS. 

COUNTY OF MAUI 	 ) 

On this 	day of 	 -..., 20_, before me personally appeared ALAN M. 
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the 
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal 
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the 
said instrument was signed and sealed on behalf of said County of Maui by authority of its 
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free 
act and deed of said County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

Notary Public, State of Hawaii 

Print Name: 

My commission expires: 

- 	 -- 
NOTARY PUBLIC CERTIFICATION 

Doc. 1) ate:   # Pages:  
Judicial 

Notary Name:  Circuit:  
Doe. 
Description:  

Notary 
Signature:  

Date: 
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SITE LOCATION MAP 

ISLAND: Maui 
SITE NAME: IKenolio Park (110) formerly Kihei School 
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SITE SKETCH 

DATE: 10/9/2006 
ISLAND: MAUI 
SITE NUMBER: 110 
SITE NAME:RenoiioPark 

Fis the DPR rejected 	
Baseball Field 	 f 

This is the DPR 
approved 
location. DOD 
concurs with this 
location. 

CD 

0 
DC 



SITE PHOTOGRAPHS 

DATE: 10/9/2006 
ISLAND: Maui 
SITE NUMBER:110 
SITE NAME: [Kenollo Park 

is the DPR 
ted 
ion. DO 
use this 

I location. 

This is the 
DPR approved 
location, 
DODeoncurs  
with this 
location. 	: • 	 . 

10 

i'.' —

r• • : :.. ___ 

I 

- 	 _ 
LPH_OTO  2] Proposed siren site facing east towards Kenolio Road. 

I 
This is the 
DPR rejected 
location. DO 
NOT use this 
siren 
location. 



DATE/TIME: 	10/9/2006 	 1:25pm 
ISLAND: 	[ ] KAUAI [ ] OAHU  [ x  J MAUI  [ ] MOLOKAI { ] LANAI  [ J HAWAII 
SITE NUMBER: 110 
SITE NAME: 	[Ho Park 	 I 

OPS COORDS WORK TYPE IPRIORITY ORDER 
for ALTERNATIVES 

EACCESS 
N 	2 461 5044-7--- I I N - Add New 

[ x  ] E - Upgrade Existing 

I A -ChooseAIternativJj 

I[ ] Public Road 	[ ] Guardrails 

[ x ] Gates 	 [ ] No Road 
] Fences  J[  

1(1  as the highest) -1-5f3 W2:71 488.  393- 

- 
LANDOWNER 	 - PERMIT 

REQUIREMENTS TMK: 	 238077004 	 [ j Streets/ 
Name: 	 County of Maui 	 Right of Way 
Address: 	700 HaIla Nakoa Street Unit 2 Wailuku 96793 	{ } Park 
Phone: 	 270-7626 [ x ] Public 
Contact Person: 	cenf:!Correa  or John Buck 	I_J Private  

None 
{ ] CDUA 

[ x  ] SMA 

VEGETATION SOIL TERRAIN SURROUNDING LAND USES 

[ x } B :Bare 
[ I G - Grass 

T - Trees 

[ I S - Shrubs 

[ 11 	Other 

I SA Sand 

] 	S - Silt 
] C -Clay 
x } CO - Coral 
I R - Rock 

Other 

[ x  ] F - Flat 
[ ] SL - Sloped 

[ ] ST 	Steep 

- 

[ x  ] 	R - Residential 	[ ] 	I - Industrial 

[ ] V - Vacant Land 	[ I S - School 
[ ] AG - Agricultural 	[ x  ] PK - Park 
[ ] CO - Conservation [ ] PS - Police Station 
[ I C - Commercial 	[ ] FS - Fire Station 
[ I H - Hotel 	[ ] HO - Hospital 
[ } GC - Golf Course 

II 0-Other 

VEG. TRIMMING ANTENNA TYPE POLE TYPE 

E I Yes 
xl No 

[ I 0 - Omni Sinclair or equ 

LP'-Yto County Buil 

[ x  ] H2 

I 	] 	. 
SIREN I SPEAKER TYPE I UNIT COUNT 	 . LANDMARKS I DISTANCE 	. 

) units 	[ x  ] DSA 1 1 7 	1 	 - 
E I MOD 3024H ( 	u 	 ( 2  ) units, parallel 

[ 
 I *er

D 6 	 [ I M 	 nits 
 ( ) units 	 - 

12-feet from thc-ooffifoct station aligned with 
igot.adaeeii#4e-wail 

1-6 feet from closc3tcoconuttree—  
32-feet from basebalt backstop—  

UTILITY Electrical Connection to/ Coordination with 31 feet Ituiji pdllurlwe iriikii 	de 

[ x  ] Solar Energy [ J Kauai Island Utility Corporation 

[ I HECO 	[ ] Hawaiian Telcom 	 - 
[ I HELCO 	[ I Oceanic Time Warner Cable 

] MECO 	[ ] Other (specify) 

7G feet from closest corner of Youth-Center 
36 feet from 	linked 	 KenoIie chain 	-fence eIør 
Rd 

. 	. 	. 	. 	. 
Data above is for the rejected siren 

location. Do not use this data. 
FIELD NOTES 	 . 	. 	. 	. 
New site is along Kenollo Rd, at Kihel Youth Center; access park 
area through gate, around center (on the makai side)to ballfield 
area; for demo: need to check with Hawaiian Telecom--are 
telephone lines still used?; MECO needs to be contacted because 
there is a feeder line; remove electronic equipment from existing 
siren, leave pole for school; cabinet to face the comfort station; 
site address for TMK: S. Kihei Rd. Soil:Pulehu silt loam up to 60 
inches deep. (NRCS 1978)   Onsite conditions may vary. 

. 
EQUIPMENT ORIENTATION 
Pls. indicate which equipment to be salvaged, where 

to be salvaged, and whom to be salvaged by. 

all electronics, mechanical relays, siren heads 
to be delivered to Civil Defense at State Civil 
Defense 3949 Diamond Head Road Bldg 90 
Attn: Assistant Telecommunications Officer 

remove electronic equipment from the existing 
siren, leave the pole for the school 

Per DOD, use 118 dba omni-directional. 

- -- 	.. 
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COVENANTS, TERMS AND CONDITIONS 

1 . 	Right to Construct the Equipment. Lessee may construct and maintain the 

Equipment on the Siren Site. with access on, within, under, over and across the parcel provided 

that Lessee obtains the Lssors written approval of the plans and specifications for the 

Equipment and any subsequent alterations thereto prior to commencing the construction of any 

portion of the Equipment on the parcel at the Siren Site. Lessee shall he solely responsible for 

all costs and expenses incurred in connection with the Equipment and the maintenance of the 

Equipment, including but not limited to, all design, planning, engineering, construction., 

alteration and maintenance costs and expenses. 

2. 	Eguipment. The initial installation of the Equipment shall be comprised of a solar 

powered siren attached to a composite pole as shown on Exhibit B. No electrical connection or 

underground utility trenching are required or shall be allowed. The Equipment will be tested 

once a month 

3 . 	Repair and Maintenance fthe_Eqthpmen. Lessee shall, at its sole cost and 

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe 

order and condition, including, but not limited to, making all necessary repairs to the Equipment, 

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site. 

4. 	Damage. Lessee shall not damage, undermine or otherwise destroy any portion of 

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements 

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including, 

but not limited to drainage system, irrigation, landscaping, and underground utility systems. 

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said 

EXHIBIT "C" 



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities, 

improvements, equipment and appurtenances. 

5. Lessor Work Within or Affecting the Siren Site. if Lessor decides to perform any 

W01 of anv kind within. on., over. under. across. ;aear. or affecting the Siren Site. Lessor will 

cooidi;ate such work vith Lessee in advance. Lessee shall not unreasonabI prevent Lessor 

from performing such work, provided, however. that Lessor will take appropriate measures to 

assure that such work does not unreasonably interfere with Lessee's Equipment or use of the 

Siren Site for the purpose of performing routine or necessary maintenance or operation of the 

Equipment. 

6. Ownership of Equipment. The Equipment and appurtenances and all equipment 

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the 

property of Lessee and may be removed by Lessee at its own cost and expense at any time during 

the life of this agreement, and shall be removed within a reasonable time from the date of 

receiving written notice from Lessor to change the location of said Equipment and appurtenances 

or any part thereof upon the said described property. Lessee shall not in any way alter or 

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or 

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a 

condition as existed prior to the commencement of this Lease. 

7. Removal ofEquipment. If Lessor shall at any time in the future deem it necessary 

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its 

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its 

appurtenances from the Siren Site, and without any liability on the Lessor's part; provided, 

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such 

2 



removal. Reasonable written notice will be established as one (1) year unless circumstances 

existjustifying a shorter period. 

8. 	Assignment. Lessee shall not transfer or assign this Lease., or sublet any part of 

the parcel or Siren Site. or grant any interest. privilege or Lease whatsoever in connection with 

this Lease or the Siren Site. 

9, 	 for Damages or injj. Lessor arid Lessee understand and 

recognize that by entering into this Lease, that both are engaged in a civil defense and/or 

emergency operations warning function as contemplated in the MOA and in Hawaii Revised 

Statutes, Act 1 1 1 . which took effect on July 1 . 2014. In consideration of this mutual 

understanding: 

a. Lessor shall be responsible for damages or injury caused by Lessor's 

agents, officers, and its employees in the course of their employment, to the extent that Lessor's 

liability for such damage or injury has been determined by a court or otherwise agreed to by 

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject 

to Maui County Council approval. 

b. Lessee shall be responsible for damages or injury caused by Lessee's 

agents, officers, contractors, and its employees in the course of their employment, to the extent 

that Lessee's liability for such damage or injury has been determined by a court or otherwise 

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by 

law. 

10. 	Waiver of Claims. Nothing contained in this Agreement shall be construed by 

any party as a waiver of any immunity currently authorized by law or that may in the future be so 

authorized. 
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I 1 . 	Insurance. Lessee shall require its consultants and contractors to procure and 

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive 

general liability insurance covering bodily injury and property damage with limits not less than 

$1 OOOMOO combined single limit per occurrence and include the following extensions: 

( I) contractual liability to cover liability assumed under the right-of-entry pennit: and (2) all 

insurance that may be required under the laws. ordinances or rules or regulations of any 

governmental authority. All required policies of insurance shall name the Lessor and Lessee and 

their elected and appointed officials, employees and agents as additional insured and provide that 

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days prior 

written notice to the Lessor and Lessee. 

I 2. 	Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren 

Site, and Equipment in a strictly clean, sanitary and orderly condition. 

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not 

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or 

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site 

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall 

make reasonable efforts to prevent or correct same. 

14. Materials. Lessee shall at all times, at its own cost and expense, 

comply with all federal, state and local laws, ordinances, regulations and standards relating to the 

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials, 

including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances, 

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive, 

contaminating or polluting materials which are now or in the future subject to any governmental 
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regulation (hereinafter collectively referred to as "hazardous substances") Prior to commencing 

use of the Siren Site for any activity involving the storage, use or distribution of (a) any 

hazardous substance. or (b) products or materials which (i) include any hazardous substance as a 

component and (ii ) which. if an accident occurred. might result in the release or discharge of any 

hazardous substance. Lessee shall give written notice of such proposed use to Lessor. Such 

notice shall set forth (a) the proposed use and the hazardous substance involved. h I a hazardous 

substance management plan describing the actions taken or proposed to be taken by Lessee to 

assure Lessee's compliance with the requirements of this Lease and (c) evidence of insurance or 

other financial resources available to Lessee sufficient to assure Lessee's ability to comply with 

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee 

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be 

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b) 

remove any storage tanks or containers installed or used by Lessee to store any hazardous 

substances and repair any damage cause by such removal; (c) cause any soil or other portion of 

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored 

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with 

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to 

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee 

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this 

section shall survive the expiration or earlier termination of the Lease without limitation. 

15, 	Termination or Abandonment. This Lease and all of Lessee's rights hereunder 

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment 

by Lessee of the Siren Site, or any portion thereof, for a period of one (F) year. 
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16. Removal upon Termination. Upon termination or cancellation of this Lease, 

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed 

or constructed on, within, under, over or across the Siren Site and any improvements, equipment, 

flhcilities,, components and appurtenances relating thereto and restore the Siren Site to a condition 

that is substantially similar to that which existed prior to the commencement of Lessor*  s activity 

on the parcel and/or Siren Site. satisfactory to Lessor. If Lessee fails to restore the parcel and/or 

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee, 

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in 

completing and accomplishing such restoration, including. but not limited to any costs the Lessor 

incurs in removing and disposing of Lessees Equipment. 

17. Default. 

i) 
 

Notice of 	if Lessee defaults on or otherwise fails to perform its 

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail. 

Lessee to cure defaults. Any and all defaults or failures to perform 

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction 

within fifteen (1 5) days of the date of the Lessors written notice to Lessee or such further time as 

may be authorized by the Lessor in writing. Lessees failure to construct the Equipment in 

accordance with the plans and specifications approved by Lessor shall be deemed a default of 

this Lease. 

iii) 	County remedies for failure to cure. If Lessee fails to cure said defaults or 

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or 

remedy said defaults or failures to perform and charge any costs and expenses incurred in 
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses 

to the Lessor upon receiving notice from the Lessor. 

1 8 Costs and Attorneys Fees. In the event of any litigation by reason of this Lease, 

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and 

ot for the attorne-y fees and costs of the other part' Nothing contained herein shalt prec'ude 

essor or Lessee from pursuing an award of attorney fees and costs against any third party in an
we 

related litigation. 

19 . 	Agreement/,Amendments. This Lease constitutes the entire agreement and 

understanding of the parties and supersedes all offers, negotiations and other agreements. There 

are no representations or understandings of any kind not set forth herein. Any amendments of 

this Lease must be in writing and executed by both parties. 

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall 

comply with all of the requirements of federal, state, and county authorities and shall observe all 

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which 

may hereafter be in force. 

21. TiucTh2g  Effect. All provisions contained in this Lease shall be binding upon arid 

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or 

any person acting for and on their behalf. 

22. Reservation ofRights. Lessor reserves unto itself the full use and enjoyment of 

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any 

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee, 

provided that such use by Lessor and/or third parties does not unreasonably interfere with 

Lessees rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure 
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that its exercise of the rights and privileges granted hereunder does not cause any substantial 

interference with Lessors operations in or near the Sfren Site. Lessor reserves the right to issue 

:ighi:s of 	easements for Hnes. transmission facilities and appurtenances for utilities, 

electricity. gas. telephone. ipes water. sewers. drainage. flowage. and an other purooses. 

\vhatsoever. withotil limitation. including the right to enter the parcel and the Siren Site as 

needed to construct reconstruct operate and maintain such th.ctlities: provided that all such 

reserved rights shall be reasonably exercised so as to cause the least practicable interference with 

LesseeS's operations: provided further. that, in any such event, any iniprovements made by Lessee 

damaged as a result of such entry shall be restored to a condition as near as practicable prior to 

such entry. 
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BETWEEN THE 

COUNTY OF MAUI 

STATE OF HAWAFI 

This MEMORANDUM OF AGREEMENT CIMOV% entaed into on this J day of 
4__I __2Oj, by and between the COUNTY OF MAUI, a municipal corporation of the 

Stitt offiawai'i, whose address is 200 South High Stieei Wailuku Hawaii 96793 
('COUNTY, the STATE OF }IAWAI'I by its DEPARTMENT OF DEFENSE, whose address 
is 3949 Diamond Head Road, Honolulu, HaWBI'i 96816 'DOD") and the STATE OF HAWAI'I 
by its DEPARThIENT OF ACCOUNTING AND GENERAL SERWCES, whose address is 
Ka lanhnoku Building 1151 Punchbowl Sireet, Honolulu, HaWaI'i 96813 C'DAGS") (COUNTY, 
DOD, and DAGS collectively rcferred to as "Parties"). 

The purpose of this MOA is to coordinate the implementation, including planning, design 
and conslnzctio; of Hawaii State Emergency Outdoor Siren Warning System, together with 
improvements:  1'1Pflflt facilities and appurtenances related thereto C csjrens and related 
epm4nf), throughout the COUNTY. 

Hawai'i Revised Statutes ("HRS") §1282 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS 
Chapter 128 which includes air raid warning services and communications. HRS §128-3 
provides for the appointment of  Deputy Director for each political subdivision. HRS §128-6 
establishes Civil Defense powers and provides for direction or control ofwamings and signals 
for alerts or attacks, and the devices to be used. 

Additionally, HRS §1284 8 grants the STATE and COUNTY immunity from any liability 
for death of or injury to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the perfomiance of duties pursuant to lIPS Chapter 128, except 
in cases ofwillful misconduct. 

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts 
and projects undertaken to fulfill the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



L DOD's responsibilities: 

a, Maintain a list of proposed locations for sirens and related equipment. 

b Participate in meetings with the COUNTY to discuss proposed siren sites. 

' Submit liings oiproposed sirai sites for mview and concutrice. 

& Seek appmpriatioiis forsixen warning pwjects on bebalfofthe COUNTY,and 
when such 	Priadons am made, fluid the desigu and construction of the 
sirens and telated equipment 

FOR COUNTY CONTROLLED SITES. 

C. initiate a Ucense Agreement with the COUNTY which will addiess site 
specific issues for edsting and new siren sites 

E The License agreement conditions of access for the installation, operatioa, 
repair and maintenance ofthe sirens and related equipment shall include: 

1) DOD's contractor shall obtain a rihtof-entry permit for the 
installation ofthe siren and related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-entry permit end any extensions thereof, 
comprehensive general liability insurance covering bodily injury and 
property damage with limits wt less than $1,000,000 combined 
single limit per occurrence and including the following extensions: 
(1) contractual liability to cover liability assumed under the right,- of-entry 
	t; and (Z) all insurance that may be required under the 

laws, ordinances or rules or regulations of any governmental 
authority. All required policies ofinsurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or rnateiially changed 
without 30 days prior written notice to the County, 

3) DOD's contractor shall maintain and exercise due care to keep the 
area surrounding the siren site clear and safe for public use during 
the term of the right-of-entry permit. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar to that which existed prior to the 
commencement of the contractor's activity under each fight-of-entry 
permit. 
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5) DODD  its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, 
rules and regulations of the Federal, State and COUNTY 

	

governments in 	orming its work at each siren site. 

	

21, 	COUNTY's responsibilities: 

a. IcIentifr review and apjwove the proposed location of the siren sites 

b Assist DOD in the coordination with site owners and communities to facilitate 
the siren site appmva1s 

C. Participate with DOD and DAGS in the irens final acceptance pmcess 

cL The COUNTY, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, rules and 
regulations of tile. Federalt  State and City governments in performing its siren 
project activities. 

FOR COUNTY CONTROLLED SITES: 

C, Review and approve the construction plans provided by DOD for the 
installation of the sirens  and related equipment. 

£ Grant DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County. 

g. Issue right-of-entry permits to DAGS' and DOD's contractor for approved 
siren sites. 

	

3. 	DAGS' responsibilities are as follows: 

a. Provide DOD staff with technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren  sites. 

b. Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose. 

C, 	Oversee the design, bidding, and construction phases of the work in 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 

COMStaie MOA9..13-I I editcdsignsture pigedoc 
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d 	When overseeing design and construction phases of work for t 
16 sirens and related equipment: 

I) 	If  siren site is located on Statewiied preity, DAGS shall be 
responsible for submithng an easement (on behalf ofDOD) for the 
irm from. the State Department of Land and Natural Resources. 

2) DM38' consultants sal contractors wiftjxocess a it.ofenuy 
is 	 a_t br th ntaUlion ofthe srn 	e equipinmt at 

esoh siren site 

3) DAGS shall require its consultants and contractors to procure aixi 
maintain1  during t1 life of each rigbt-ofitry permit and any 
extensions thereof, comprehensive general liability insurance 
covezing bodily injury aixi property damage with limits ix* less 
than $1,000,000 Combined single limit per,  occurrence and 
including the following extasions: (1) contractual liability to 
cover liability assumed under the right-of-entry piiit and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws, ordinances or rules or regulations 
of any govainxnanW authority. All required policies of insurance 
shalI name the COUNTY, its elected and appointed off cials 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 

MW  without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the right..of.entry permit. 

5) DAGS' consultants and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each rightofw 
entry permit. 

6) DAGS, its officers, employees, agents, consultants, contractors, 
and subcontractors shall comply with and satisfy all applicable 
statutes, ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	 Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 

COM.State MOA 91311 edited upiiturepuedoc 
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5. 	JMW_PJI  Any party to this MOA shall have the privilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given thirty (30) days in 
advance of such termination 

IN WITNESS T. 	the Parties have executed this MOA on the day, month, and year 
mentioned above..  

COUNTY OF MAUI 

son 

. M. ARAKAWA 
	 , 

Mayor 
RECOMMEND APPROVAL: 

ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND 11ZOALITY: 

CALEB ROWE 
Deputy Corporation Counsel 

STATE OF HAWAII 
DEPARTMENT OF I 

APPROVED AS TO FORM: 

- 
Deputy Attorney General 

APPROVED AS TO FORM: 

Deputy Attorney General 

STATE OF HAWAII 
DEPARTMENT OF ACCOUNTING AND 

J[%.ML  SERVICES 

BaL'=w 	 0=~ 

SEKI  

State Comptroller 
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LEASE OF COUNTY REAL PROPERTY 

Lease Agreement for Siren MA1 18 Richard "Pablo' Caldito Park 

THIS LEASE AGREEMENT entered into this 	day of 	 , 201, by 

and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose 

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii 

96793, hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of 

Defense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter 

referred to as 'Lessee," and collectively referred to as the "Parties". 

W I T N E S SETH: 

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16, 

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and 

implementation, including planning, design and construction, of Hawaii State Emergency 

Outdoor Siren Warning Systems throughout the County of Maui; and 

WHEREAS, the MOA provides that Lesseee shall initiate a License Agreement with 

Lessor to address the specific issues for existing and new siren sites; and 

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a 

Lease of Real Property, pursuant to Maui County Code Sections 3 .04.020 and 3.04.040, instead 

of  License; and 

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and 

approved as a location for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA, which parcel is identified as Richard 'Pablo Caldito Park, 

TMK: (2) 3-2-012:002, more particularly described in Exhibit A, attached hereto and made a 

part hereof; and 
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter 

referred to as the 'Siren Site", for the installation, operation and maintenance of an emergency 

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster 

warnings and communication, together with improvements, equipment, facilities and 

appurtenances related thereto as more particularly described in Exhibit "B', attached hereto and 

made a part hereof, and 

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease over the 

Siren Site provided Lessee fully complies with the terms and conditions set forth below and in 

the Exhibits attached hereto; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby 

accepts said lease. on the terms and conditions set forth below and in Exhibits 'A', "B" and C 

attached hereto and made a part hereof. 

I . 	Purpose of Lease. It is mutually agreed and understood by and between the 

Parties that the primary purpose for this Lease is to improve and expand emergency and civil 

defense communications in times of disaster or national emergency. 

2. 	Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to 

install, operate and maintain a civil defense, disaster, emergency warning siren and 

communication device, together with improvements, equipment, facilities and appurtenances 

related thereto (hereinafter referred to as the 'Equipment') in the Siren Site within Richard 

'Pablo" Caldito Park, and the right of ingress to and egress from said Siren Site and Equipment. 

This Lease shall not be construed to include the granting of any permanent rights, ownership, 

title, or easements in the parcel. Lessee shall obtain Lessor's approval of the final location for 

siting of the equipment. 
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3. 	Terminology. The Siren Site subject to this Lease, as detailed in Exhibit A", is 

hereby officially designated as "Siren Number MAI 18 at Richard "Pablo" Caldito Park." 

4, 	Lease Term. This Lease shall become effective on the day and year first above 

written, and shall continue in full force and effect until such time that either Lessor or Lessee 

elects to terminate this Lease upon giving reasonable written notice to the other Party. 

Reasonable written notice will be established as one (1) year unless circumstances exist 

justifying a shorter period. 

5 	Additional Covenants. Terms and Conditions. Additional covenants, terms and 

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof. 

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor 

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed 

the day and year first above written. 

LESSOR: 

APPROVAL RECOMMENDED: 
	

COUNTY OF MAUI 

ANNA FOLJST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND LEGALITY: 

tJ/ERIE L. SHEPPAkD 
Ieputy Corporation Counsel 

ALAN M. ARAKAWA 
Its Mayor 

NI 



LESSEE: 

STATE OF HAWAII 
By its Department of Defense 

Ile 

Doug Mayne 
Hawaii State Civil Defense 
Vice Director 

APPROVED AS TO FORM: 

Deputy Attorney General 
State of Hawaii 

in 



STATE OF HAWAII 
) SS. 

COUNTY OF MAUI 

On this 	day of 	, 20, before me 
personally appeared ALAN N. ARZU(AWA, to me personally known, 
who, being by me duly sworn, did say that he is the Mayor ot the 
County ot Maui, a polltical subdivision ot the State ot Hawaii, 
and. that the seal attixeci to the toregoing instrument is the 
lawtui seal ot the said County ot Maui, and that the said 
instrument was signed and sealed on bel-ialt at said County at 
Maui pursuant to Section 7-5.11 and Section 9-18 at the Charter 
of the County of Maui; and the said ALAN M. ARAKAWA acknowLedged 
the said instrument to be the tree act and deed at said County 
of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
official seal. 

[Stamp or Seal] 	 Notary Public, State of HaWal 

Print Name: 

My commission expires: 

Doc. Date: 

Notary Name: 

Doc. 
Description: 

NOTARY PUBLIC CERTIFICATION 

- 	 # Pages: 

Judicial 
Circuit: 

[Stamp or Seal] 

Notary 
Signature: 

Date: 
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ISLAND: MAUI 
- sri: NUMBER: 118 

- SITE NAME: RICHARD "PABLO" CAUli1D PARF - AKA WAIREE BALL PARK 

ff {- 	 -- V -: -- -- V  FeetI 
a 	500 	1.000 	 2.000 	 3.000 
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ISLAND: MAUI 
SITE NUMBER: 118 
SITE NAME: RICHARD "PA&D" CAthUD PARK 
AKA WAIHfl 

® Utility Pole with Light 

0  Utility Pole 

0 
0 

The existing siren was here. It 
was removed from the site 
already.  

The DOD 
desires to install 

HALEWAJU RD. the replacement 
. 	.---------- 	----- siren at this 

	

cm 	 location. about 

	

'.J 	 4 feet away 
Esting Siren 	7J 	 -.- 	 from the fence. 

	

I ' 	 Per DPR, siren 
(flfl4) 	shall not 

( protrude beyond 
22 	fence line and 

into ball field. 
01 . ;// 

; . 	 , 	3 	Alt #2 
I 	

%t 

/Proposed 
. 	 Siren Locations 

Fence line. 
This location 

 
not beused. 

oil 
RICHARD "PABLO" CALDITO PARK 

TMK 3-2-012:002 
Owner: County of Maui 
Site User: Dept of Parks and Recreation 

Sketch has no scale. 
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COVENANTS, TERMS AND CONDITIONS 

1. Right to Construct the Equipment. Lessee may construct and maintain the 

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided 

that Lessee obtains the Lessors written approval of the plans and specifications for the 

Equipment and any subsequent alterations thereto prior to commencing the construction of any 

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for 

all costs and expenses incurred in connection with the Equipment and the maintenance of the 

Equipment, including but not limited to, all design, planning, engineering, construction, 

alteration and maintenance costs and expenses. 

2. Equipment. The initial installation of the Equipment shall be comprised of a solar 

powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or 

underground utility trenching are required or shall be allowed. The Equipment will be tested 

once a month 

3 . 	Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and 

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe 

order and condition, including, but not limited to, making all necessary repairs to the Equipment, 

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site. 

4. 	Damage. Lessee shall not damage, undermine or otherwise destroy any portion of 

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements 

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including, 

but not limited to drainage system, irrigation, landscaping, and underground utility systems. 

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said 

EXHIBIT "C" 



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities, 

improvements, equipment and appurtenances. 

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any 

work of any kind within, on, over, under, across, near, or affecting the Siren Site, Lessor will 

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor 

from performing such work, provided, however, that Lessor will take appropriate measures to 

assure that such work does not unreasonably interfere with Lessees Equipment or use of the 

Siren Site for the purpose of performing routine or necessary maintenance or operation of the 

Equipment. 

6. Ownership of Equipment. The Equipment and appurtenances and all equipment 

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the 

property of Lessee and may be removed by Lessee at its own cost and expense at any time during 

the life of this agreement, and shall be removed within a reasonable time from the date of 

receiving written notice from Lessor to change the location of said Equipment and appurtenances 

or any part thereof upon the said described property. Lessee shall not in any way alter or 

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or 

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a 

condition as existed prior to the commencement of this Lease. 

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary 

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its 

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its 

appurtenances from the Siren Site, and without any liability on the Lessor's part; provided, 

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such 
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removal. Reasonable written notice will be established as one (1) year unless circumstances 

exist justifying a shorter period. 

8. 	Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of 

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with 

this Lease or the Siren Site. 

9, 	Responsibility. for Damages or Injury. Lessor and Lessee understand and 

recognize that by entering into this Lease, that both are engaged in a civil defense and/or 

emergency operations warning function as contemplated in the MOA and in Hawaii Revised 

Statutes, Act 1 1 I. which took effect on July 1, 2014. In consideration of this mutual 

understanding: 

a. Lessor shall be responsible for damages or injury caused by Lessor's 

agents, officers, and its employees in the course of their employment, to the extent that Lessor's 

liability for such damage or injury has been determined by a court or otherwise agreed to by 

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject 

to Maui County Council approval. 

b. Lessee shall be responsible for damages or injury caused by Lessee's 

agents, officers, contractors, and its employees in the course of their employment, to the extent 

that Lessee's liability for such damage or injury has been determined by a court or otherwise 

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by 

law. 

10. 	Waiver of Claims. Nothing contained in this Agreement shall be construed by 

any party as a waiver of any immunity currently authorized by law or that may in the future be so 

authorized. 
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I 1 . 	Insurance. Lessee shall require its consultants and contractors to procure and 

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive 

general liability insurance covering bodily injury and property damage with limits not less than 

$ 1,000,000 combined single limit per occurrence and include the following extensions: 

(1) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all 

insurance that may be required under the laws, ordinances or rules or regulations of any 

governmental authority. All required policies of insurance shall name the Lessor and Lessee and 

their elected and appointed officials, employees and agents as additional insured and provide that 

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days' prior 

written notice to the Lessor and Lessee. 

12. Sanitation. Lessee, its consultants and contractors shall keep the parcel, Siren 

Site, and Equipment in a strictly clean, sanitary and orderly condition. 

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not 

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or 

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Si 

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall 

make reasonable efforts to prevent or correct same. 

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense, 

comply with all federal, state and local laws, ordinances, regulations and standards relating to the 

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials, 

including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances, 

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive, 

contaminating or polluting materials which are now or in the future subject to any governmental 
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regulation (hereinafter collectively referred to as "hazardous substances".) Prior to commencing 

use of the Siren Site for any activity involving the storage, use or distribution of (a) any 

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a 

component and (ii) which, if an accident occurred, might result in the release or discharge of any 

hazardous substance, Lessee shall give written notice of such proposed use to Lessor. Such 

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous 

substance management plan describing the actions taken or proposed to be taken by Lessee to 

assure Lessee's compliance with the requirements of this Lease, and (c) evidence of insurance or 

other financial resources available to Lessee sufficient to assure Lessee's ability to comply with 

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee 

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be 

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b) 

remove any storage tanks or containers installed or used by Lessee to store any hazardous 

substances and repair any damage cause by such removal; (c) cause any soil or other portion of 

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored 

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with 

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to 

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee 

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this 

section shall survive the expiration or earlier termination of the Lease without limitation. 

1 5 . 	Termination or Abandonment. This Lease and all of Lessee's rights hereunder 

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment 

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year. 

5 



16. Removal upon Termination. Upon termination or cancellation of this Lease, 

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed 

or constructed on, within, under, over or across the Siren Site and any improvements, equipment, 

facilities, components and appurtenances relating thereto and restore the Siren Site to a condition 

that is substantially similar to that which existed prior to the commencement of Lessor's activity 

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or 

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee, 

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in 

completing and accomplishing such restoration, including, but not limited to any costs the Lessor 

incurs in removing and disposing of Lessees Equipment. 

17. Default. 

i) Notice of default. If Lessee defaults on or otherwise fails to perform its 

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail. 

ii) Lessee to cure defaults. Any and all defaults or failures to perform 

contained in such notice of default must be resolved and remedied to the Lessor's satisfaction 

within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as 

may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in 

accordance with the plans and specifications approved by Lessor shall be deemed a default of 

this Lease. 

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or 

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or 

remedy said defaults or failures to perform and charge any costs and expenses incurred in 



performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses 

to the Lessor upon receiving notice from the Lessor. 

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease, 

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and 

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude 

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any 

related litigation. 

19. Agreement/Amendments. This Lease constitutes the entire agreement and 

understanding of the parties and supersedes all offers, negotiations and other agreements. There 

are no representations or understandings of any kind not set forth herein. Any amendments of 

this Lease must be in writing and executed by both parties. 

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall 

comply with all of the requirements of federal, state, and county authorities and shall observe all 

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which 

may hereafter be in force. 

21. Binding Effect. All provisions contained in this Lease shall be binding upon and 

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or 

any person acting for and on their behalf. 

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of 

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any 

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee, 

provided that such use by Lessor and/or third parties does not unreasonably interfere with 

Lessee's rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure 
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that its exercise of the rights and privileges granted hereunder does not cause any substantial 

interference with Lessors  operations in or near the Siren Site. Lessor reserves the right to issue 

rights of way and easements for lines, transmission facilities and appurtenances for utilities, 

electricity, gas, telephone, pipes, water, sewers, drainage, flowage, and any other purposes, 

whatsoever, without [imitation, including the right to enter the parcel and the Siren Site as 

needed to construct, reconstruct, operate and maintain such facilities;  provided that all such 

reserved rights shall be reasonably exercised so as to cause the least practicable interference with 

Lessee's operations; provided further, that, in any such event, any improvements made by Lessee 

damaged as a result of such entry shall be restored to a condition as near as practicable prior to 

such entry. 



MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COUNTY OF MAUI 

AND 

STATE OF HAWAII 

This MEMORANDUM OF AGREEMENT ("MOA11), entered into on this J day of 
I 	20J by and between the COUNTY OF MAUI, a municipal corporation of the 

State ofHawai'i, whose address is 200 South High Street Wailuku, Hawaii 96793 
("COUNTY"), the STATE OF HAWAII by its DEPARTMENT OF DEFENSE, whose address 
is 3949 Diamond Head Road, Honolulu, Hawai'i 96816 C&DOD")s  and the STATE OF HAWAFI 
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is 
Kalaniinoku Building 1 151 Punchbowl Street, Honolulu, Hawaii 96813 ('DAGS") (COUNTY, 
DOD, and DAGS collectively referred to as "Parties'. 

The purpose of this MOA is to coordinate the implementation, including planning, design 
and construction, ofHawai'i State Emergency Outdoor Siren Warning System, together with 
improvements, equipment, facilities and appurtenances related thereto ("sirens and related 
equipmenr), throughout the COUNTY. 

Hawai'i Revised Statutes C"HRS"') §128-2 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to HItS 
Chapter 128 which includes air raid warning services and communications. HItS §128-3 
provides for the appointment of  Deputy Director for each political subdivision. HItS §128-6 
establishes Civil Defense powers and provides for direction or control of warnings and signals 
for alerts or attacks, and the devices to be used. 

Additionally, HItS §128-18 grants the STATE and COUNTY immunity from any liability 
for death of or injury to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the performance of duties pursuant to HItS Chapter 128, except 
in cases of willful misconduct. 

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts 
and projects undertaken to fulfill the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



L DOD's responsibilities: 

& Maintain a list of proposed locations for sirens and related equipment. 

b. Participate in meetings with the COUNTY to discuss proposed siren sites. 

C. Submit listings of proposed siren sites for review and concurrence. 

d, Seek appropriations for siren warning projects on behalf ofthe COUNTY, and 
where such appropriations are made, fund the design and construction of the 

19 sirens and related equipment. 

FOR COUNTY CONTROLLED SITES: 

e. Initiate a License Agreement with the COUNTY which will address site 
specific issues for existing and new siren sites. 

f. The License agreement conditions of access for the installation, operation, 
repair and maintenance of the sirens and related equipment shall include: 

1) DOD's contractor shall obtain a right-of-entry permit for the 
installation of the siren and related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-entry permit and any extensions thereof, 
comprehensive general liability insurance covering bodily injury and 
property damage with limits not less than $1,000,000 combined 
single limit  per occurrence and including the following extensions: 
(1) contractual liability to cover liability assumed under the right-of-
entry permit; and (2) all insurance that may be required under the 
laws, ordinances or rules or regulations of any governmental 
authority. All required policies ofinsurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially changed 
without 30 days' prior written notice to the County. 

3) DOD's contractor shall maintain and exercise due care to keep the 
area surrounding the siren site clear and safe for public use during 
the term of the right-of-entry permit. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar to that which existed prior to the 
commencement of the contractor's activity under each right-of-entry 
permit. 
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5) DOD, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, 
rules and regulations of the Federal, State and COUNTY 
governments in performing its work at each siren site. 

	

2. 	COUNTY's responsibilities: 

a. Identify, review and approve the proposed location of the siren sites 

b. Assist DOD in the coordination with site owners and communities to facilitate 
the siren site approvals. 

C. Participate with DOD and DAGS in the sirens final acceptance process. 

d. The COUNTY, its officers, employees, agents, contractors,  and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, rules and 
regulations of the Federal, State and City governments in performing its siren 
project activities. 

FOR COUNTY CONTROLLED SITES: 

C. Review and approve the construction plans provided by DOD for the 
installation of the sirens  and related equipment. 

f. Grant DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County, 

g. Issue fight-of-entry permits to DAGS' and DOD's contractor for approved 
siren sites. 

	

3. 	DAGS' responsibilities are as follows: 

L 	Provide DOD staff with technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren sites. 

b. 	Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose. 

C. 	Oversee the design, bidding, and construction phases of the work' 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 
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d. 	When overseeing design and construction phases of work for the DOD 
sirens and related equipment: 

1) ha siren  site is located on State-owned property, DAGS shall be 
responsible for submitting an easement (on behalf ofDOD) for the 
siren from the State Department of Land and NatwI Resources. 

2) DAGS consultants and contractors will process a right-of-entry 
pennit for the installalion of the siren and related equipment at 
each siren site. 

3) DAGS shall require its consultants and contractors to procure and 
maintain, during the life of each right-of-entry permit and any 
extensions thereof, comprehensive general liability insurance 
covering bodily iiury and property damage with limits not less 
than $1,000,000 combined single limit per occurrence and 
including the following extensions: (1) contractual liability to 
cover liability assumed under the right-of-entry pemiit and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws, ordinances or rules or regulations 
of any governmental authority. All required policies of insurance 
shall name the COUNTY, its elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 
changed without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the right-of-entry permit. 

5) DAGS' consultants and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each right- 
of-entry permit. 

6) DAGS, its officers, employees, agents, consultants, contractors, 
and subcontractors shall comply with and satisfy all applicable 
statuteS. ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	Modifications. Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 
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54 	JMMgpgqn- Any party to this MOA shall have the privilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given thirty (30) days in 
advance of such termination. 

IN WINESS THEREOF, the Parties have executed this MOA on the day, montb and yir 

mentioned above. 

COUNTY OF MAUI 

Afth ac1 
AL N M. ARAKAWA 
Mayor 

RECOMMEND APPROVAL: 

ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND 

CALEB ROWE 
Deputy Corporation Counsel 

STATE OF HAWAI'I 
DEPARTMENT OF D 

APPROVED AS TO FORM: 

o*0'4 - 	:I . 

	 By 

	

Deputy Attoiney General 
	

DARRYLLID' '.'W. WONG 
Adjutant General 

APPROVED AS TO FORM: 

/ 14U0 ~ ~ ~ -- - 
Deputy Attorney General 

STATE OF HAWAFI 
DEPARTMENT OF ACCOUNTING AND 

Bal
L 

SERVICES 

SEKI 
State Comptroller 
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LEASE OF COUNTY REAL PROPERTY 

Lease Agreement for Siren MA124 Airport - Kanaba Beach 

THIS LEASE AGREEMENT entered into this 	day of 	 . 201 

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose 

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii 96793. 

hereinafter referred to as "Lessor," and the STATE OF HAWAII by its Department of Defense, 

whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter referred to as 

"Lessee," and collectively referred to as the 'Parties'. 

W I T N E S S E T H: 

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16, 

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and 

implementation, including planning, design and construction, of Hawaii State Emergency Outdoor 

Siren Warning Systems throughout the County of Maui; and 

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with Lessor 

to address the specific issues for existing and new siren sites; and 

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a 

Lease of Real Property, pursuant to Maui County Code Sections 3.04.020 and 3.04.040, instead of 

a License; and 

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and 

approved as a location for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA, which parcel is identified as Airport - Kanaha Beach, TMK: (2) 

3-8-001:019 (por.) , more particularly described in Exhibit A, attached hereto and made a part 

hereof; and 

EXHIBIT 



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter referred 

to as the Siren Site", for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA (see Appendix 1), to provide civil defense disaster warnings and 

communication, together with improvements, equipment, facilities and appurtenances related 

thereto as more particularly described in Exhibit "B, attached hereto and made a part hereof and 

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease over the 

Siren Site provided Lessee fully complies with the terms and conditions set forth below and in the 

Exhibits attached hereto; 

NOW. THEREFORE., in consideration of the mutual covenants and agreements set forth 

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby 

accepts said lease, on the terms and conditions set forth below and in Exhibits TA", "B" and "C" 

attached hereto and made a part hereof. 

1 . 	Purpose of Lease. It is mutually agreed and understood by and between the Parties 

that the primary purpose for this Lease is to improve and expand emergency and civil defense 

communications in times of disaster or national emergency. 

2. 	Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to 

install, operate and maintain a civil defense, disaster, emergency warning siren and 

communication device, together with improvements, equipment, facilities and appurtenances 

related thereto (hereinafter referred to as the 'Equipment") in the Siren Site within Airport - 

Kanaha Beach, and the right of ingress to and egress from said Siren Site and Equipment. This 

Lease shall not be construed to include the granting of any permanent rights, ownership, title, or 

easements in the parcel. Lessee shall obtain Lessor's approval of the final location for siting of 

the equipment. 
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3. 	Terminology. The Siren Site subject to this Lease, as detailed in Exhibit 'A, is 

hereby officially designated as "Siren Number MA124 at Airport - Kanaha Beach." 

4. Lease Term. This Lease shall become effective on the day and year first above 

written, and shall continue in fti.I1 force and effect until such time that either Lessor or Lessee 

elects to terminate this Lease upon giving reasonable written notice to the other Party. Reasonable 

written notice will be established as one (1) year unless circumstances exist justifying a shorter 

period. 

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and 

conditions of this Lease are set forth in Exhibit "C", attached hereto and made a part hereof. 

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor 

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed 

the day and year first above written. 

LESSOR: 

APPROVAL RECOMMENDED: 
	

COUNTY OF MAUI 

By 
ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND LEGALITY: 

JER IE L. SHEPP D 
Depiity Corporation Counsel 
2015-3499 

ALAN M. ARAKAWA 
Its Mayor 
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LESSEE: 

STATE OF HAWAII 
By its Department of Defense 

By  
Doug Mayne 
Hawaii State Civil Defense 
Vice Director 

APPROVED AS TO FORM: 

- 
MICHAEL S. VINCENT 
Deputy Attorney General 
State of Hawaii 

In 



STATE OF HAWAII 	 ) 
) SS. 

COUNTY OF MAUI 	 ) 

On this 	day of 	 , 20, before me personally appeared ALAN M. 
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the Mayor 
of the County of Maui, a political subdivision of the State of Hawaii, and that the seal affixed to 
the foregoing instrument is the lawful seal of the said County of Maui, and that the said instrument 
was signed and sealed on behalf of said County of Maui by authority of its Charter; and the said 
ALAN M. ARAKAWA acknowledged the said instrument to be the free act and deed of said 
County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

Notary Public, State of Hawaii 

Print Name: 

My commission expires: 

NOTARY PUBLIC CERTIFICATION 

Doc. Date:  # Pages:  
Judicial 

Notary Name:  Circuit:  
Doe. 
Description:  

Notary 
Signature:  

Date: 
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SITE PHOTOGRAPHS 

DATE: 11/14/2006 
ISLAND: Maui 
SITE NUMBER: 124 
SITE NAME: Iiirport-Kanaha Beach 	I 

IT]  Proposed siren site facing east (toward existing siren) along Alahao Street toward 
Kahului airport. 

Proposed siren site facing west along Amalo Place towards Kahului Harbor. 
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COVENANTS, TERMS AND CONDITIONS 

1 . 	Right to Construct the Equipment. Lessee may construct and maintain the 

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided 

that Lessee obtains the Lessor's written approval of the plans and specifications for the 

Equipment and any subsequent alterations thereto prior to commencing the construction of any 

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for 

all costs and expenses incurred in connection with the Equipment and the maintenance of the 

Equipment, including but not limited to, all design, planning, engineering, construction, 

alteration and maintenance costs and expenses. 

2. Equipment. The initial installation of the Equipment shall be comprised of a solar 

powered siren attached to a composite pole as shown on Exhibit B.  No electrical connection or 

underground utility trenching are required or shall be allowed. The Equipment will be tested 

once a month 

3. Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and 

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe 

order and condition, including, but not limited to, making all necessary repairs to the Equipment, 

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site. 

4. Damage. Lessee shall not damage, undermine or otherwise destroy any portion of 

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements 

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including, 

but not limited to drainage system, irrigation, landscaping, and underground utility systems. 

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said 

EXHIBIT "C" 



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities, 

improvements, equipment and appurtenances. 

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any 

work of any kind within, on, over, under, across, near, or affecting the Siren Site. Lessor will 

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor 

from performing such work, provided, however, that Lessor will take appropriate measures to 

assure that such work does not unreasonably interfere with Lessees Equipment or use of the 

Siren Site for the purpose of performing routine or necessary maintenance or operation of the 

Equipment. 

6. Ownership of Equipment. The Equipment and appurtenances and all equipment 

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the 

property of Lessee and may be removed by Lessee at its own cost and expense at any time during 

the life of this agreement, and shall be removed within a reasonable time from the date of 

receiving written notice from Lessor to change the location of said Equipment and appurtenances 

or any part thereof upon the said described property. Lessee shall not in any way alter or 

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or 

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a 

condition as existed prior to the commencement of this Lease. 

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary 

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its 

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its 

appurtenances from the Siren Site, and without any liability on the Lessor's part; provided, 

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such 
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removal. Reasonable written notice will be established as one (1) year unless circumstances 

exist justifying a shorter period. 

	

8. 	Assignment. Lessee shall not transfer or assign this Leases  or sublet any part of 

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with 

this Lease or the Siren Site. 

9Responsibility for Damages .or Injury. Lessor and Lessee understand and 

recognize that by entering into this Lease, that both are engaged in a civil defense and/or 

emergency operations warning function as contemplated in the MOA and in Hawaii Revised 

Statutes, Act I I I . which took effect on July 1, 2014. In consideration of this mutual 

understanding: 

a. Lessor shall be responsible for damages or injury caused by Lessor's 

agents, officers, and its employees in the course of their employment, to the extent that Lessor's 

liability for such damage or injury has been determined by a court or otherwise agreed to by 

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject 

to Maui County Council approval. 

b. Lessee shall be responsible for damages or injury caused by Lessee's 

agents, officers, contractors, and its employees in the course of their employment, to the extent 

that Lessee's liability for such damage or injury has been determined by a court or otherwise 

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by 

law. 

	

10. 	Waiver of Claims. Nothing contained in this Agreement shall be construed by 

any party as a waiver of any immunity currently authorized by law or that may in the future be so 

authorized. 
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I 1 . 	Insurance. Lessee shall require its consultants and contractors to procure and 

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive 

general liability insurance covering bodily injury and property damage with limits not less than 

$1,000,000  combined single limit per occurrence and include the following extensions: 

(1)  contractual liability to cover liability assumed under the right-of-entry permit: and (2) all 

insurance that may be required under the laws, ordinances or rules or regulations of any 

governmental authority. All required policies of insurance shall name the Lessor and Lessee and 

their elected and appointed officials, employees and agents as additional insured and provide that 

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days prior 

written notice to the Lessor and Lessee. 

12. Sanitation. Lessee. its consultants and contractors shall keep the parcel. Siren 

Site, and Equipment in a strictly clean, sanitary and orderly condition. 

13. Waste and Unlawful, Improper or Offensive Use of Parcel. Lessor shall not 

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or 

offensive use of the parcel or Siren Site, or any part thereof Lessor shall not allow the Siren Site 

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall 

make reasonable efforts to prevent or correct same. 

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense, 

comply with all federal, state and local laws, ordinances, regulations and standards relating to the 

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials, 

including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances, 

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive, 

contaminating or polluting materials which are now or in the future subject to any governmental 
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regulation (hereinafter collectively referred to as "hazardous substances".) Prior to commencing 

use of the Siren Site for any activity involving the storage, use or distribution of (a) any 

hazardous substance. or (b) products or materials which (i) include any hazardous substance as a 

component and (ii) which. if an accident occurred, might result in the release or discharge of any 

hazardous substance. Lessee shall give written notice of such proposed use to Lessor. Such 

notice shall set forth (a) the proposed use and the hazardous substance involved. (h) a hazardous 

substance management plan describing the actions taken or proposed to be taken by Lessee to 

assure Lessee's compliance with the requirements of this Lease. and (c) evidence of insurance or 

other financial resources available to Lessee sufficient to assure Lessee's ability to comply with 

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee 

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be 

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b) 

remove any storage tanks or containers installed or used by Lessee to store any hazardous 

substances and repair any damage cause by such removal; (c) cause any soil or other portion of 

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored 

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with 

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to 

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee 

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this 

section shall survive the expiration or earlier termination of the Lease without limitation. 

1 5 , 	Termination or Abandonment. This Lease and all of Lessees rights hereunder 

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment 

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year. 
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16. Removal j4ponTermination. Upon termination or cancellation of this Lease, 

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed 

or constructed on, within, under, over or across the Siren Site and any improvements, equipment, 

facilities. components and appurtenances relating thereto and restore the Siren Site to a condition 

that is substantially similar to that which existed prior to the commencement of Lessor" s activity 

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or 

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee, 

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in 

completing and accomplishing such restoration, including, but not limited to any costs the Lessor 

incurs in removing and disposing of Lessee's Equipment. 

17. Default. 

i) Notice of default. If Lessee defaults on or otherwise fails to perform its 

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand 

delivery or first-class mail. 

ii) Lessee to cure defaults. Any and all defaults or failures to perform 

contained in such notice of default must be resolved and remedied to the Lessors satisfaction 

within fifteen (15) days of the date of the Lessors written notice to Lessee or such further time as 

may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in 

accordance with the plans and specifications approved by Lessor shall be deemed a default of 

this Lease. 

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or 

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or 

remedy said defaults or failures to perform and charge any costs and expenses incurred in 



performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses 

to the Lessor upon receiving notice from the Lessor. 

I S. Costs and Attorneys F. In the event of any litigation by reason of this Lease, 

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and 

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude 

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any 

related litigation. 

19. Agreement/Amendments. This Lease constitutes the entire agreement and 

understanding of the parties and supersedes all offers, negotiations and other agreements. There 

are no representations or understandings of any kind not set forth herein. Any amendments of 

this Lease must be in writing and executed by both parties. 

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall 

comply with all of the requirements of federal, state, and county authorities and shall observe all 

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which 

may hereafter be in force. 

21. Binding Effect. All provisions contained in this Lease shall be binding upon and 

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or 

any person acting for and on their behalf. 

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of 

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any 

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee, 

provided that such use by Lessor and/or third parties does not unreasonably interfere with 

Lessees rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure 
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that its exercise of the rights and privileges granted hereunder does not cause any substantial 

interference with Lessors operations in or near the Siren Site. Lessor reserves the right to issue 

rights of way and easements for lines, transmission facilities and appurtenances for utilities, 

electricity. gas., telephone. pipes. water. sewers, drainage, flowage., and any other purposes, 

whatsoever. without limitation, including the right to enter the parcel and the Siren Site as 

needed to construct, reconstruct, operate and maintain such facilities; provided that all such 

reserved rights shall be reasonably exercised so as to cause the least practicable interference with 

Lessee's operations; provided further, that, in any such event, any improvements made by Lessee 

damaged as a result of such entry shall be restored to a condition as near as practicable prior to 

such entry. 
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MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COUNTY OF MAUI 

STATE OF HAWAFI 

This MEMORANDUM OF AGREEMENT C'MOA"), entered into on this I day of 
- A,n p' I — 20J±, by and between the COUNTY OF MAUI, a municipal coiporalion of the 
State ofHawai'i, whose address is 200 South High Street, Wailuku. Hawaii 96793 
("COUNTY"), the STATE OF HAWAfl by its DEPARTMENT OF DEFENSE, whose addresci  
is 3949 Diamond Head Road, Honolulu, Hawai'i 96816 ("DOD"), and the STATE OF HAWAfl 
by it :FAaNT OF ACCOUNTING AND GENERAL SERVICES, whose address is 
Kalarnmoku Building 1151 Punchbowl Street, Honolulu, Hawai'i 96813 ("DAGSt) (COUNTY, 
DOD, and DAGS collectively referred to as "Parties"). 

The purpose of this MOA is to coordinate the implementation, including )lanning, design 
and construction, of Hawaii State Emergency Outdoor Siren Warning System, together with 
improvements equipment, facilities and appurtenances related thereto ("sirens and related 
equipment") throughout the COUNTY. 

Hawai'i Revised Statutes ("FIRS") §128-2 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS 
Chapter 128 which includes air raid warning services and communications. HRS §128-3 
provides for the appointment of  Deputy Director for each political subdivision. HRS §128.6 
establishes Civil Defense powers and provides for direction or control of warnings and signals 
for alerts or attacks, and the devices to be used. 

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability 
for death of or injury to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the performance of duties pursuant to MRS Chapter 128, except 
in cases of willful misconduct. 

The DOD, DM35, and the COUNTY, by niutual consent, agree to jointly manage efforts 
and projects undertaken to fIiifihl the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



1 DOD's responsibilities: 

a Maintain a list of proposed locations for sirens and related equipment. 

b. Participate in meetings with the COUNTY to discuss proposed siren sites. 

Tbmit listings of proposed siren sites for review and concurrence. 

d. Seek appropriations for siren warning projects on behatfofthe COUNTY, and 
where such apotions are made, fund the design and construction of the 
sirens and related equipment. 

FOR COUNTY CONTROLLED SITES: 

e. Initiate a License Agreement with the COUNTY which will address site 
specific iSSU for existing and new siren  sites. 

f. The License agreement conditions of access for the installation, operation, 
repair and maintenance of the sirens and related equipment shall include: 

1) DOD's contractor shall obtain a right-of-entry permit for the 
installation of the siren and related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-entry permit and any extensions thereof, 
comprehensive general liability insurance covering bodily injury and 
propeily damage with limits not less than $1,000,000 combined 
single limit per occurrence and including the following extensions: 
(1) contractual liability to cover liability assumed under the right-of- 
entry 	t; and (2) all insurance that may be required under the 
laws, ordinances or rules or regulations of any governmental 
authority. All required policies of insurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially changed 
without 30 days' prior written notice to the County. 

3) DOD's contractor shall mainthin and exercise due care to keep the 
area surrounding the siren site clear and safe for public use during 
the term of the right-of..entry pernilt. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar  to that which existed prior to the 
commencement of the contractor's activity under each right-of'entry 
permit. 
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5) DOD, its officers employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, 
rules and regulations of the Federal, State and COUNTY 
governments in performing its work at each siren site. 

2 	COUNTY's responsibilities 

a Identify, iview and approve the proposed location of &e siren sites 

b Assist DOD in the coordination with site owners and communities to facilitate 
the siren site appnwals. 

C. Participate with DOD and DA C.:2 in the sirens final acceptance process. 

d. The COUNTY, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, rules and 
regulations of the Federal, State and City governments in performing its siren 
project activities. 

FOR COUNTY CONTROLLED SITES: 

C, Review and approve the construction plans provided by DOD for the 
installation of the sirens and related equipment. 

f. Grant DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County. 

g. Issue rightofentry permits to DAGS' and DOD's contractor for approved 
siren sites. 

3. 	DAGS' responsibilities areas follows: 

IL 	Provide DOD staff with technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren sites. 

b. 	Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose. 

C. 	Oversee the design, bidding, and construction phases of the work in 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 
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d 	When overseeing design and construction phases of work for the DOD 
sirens and related equipment: 

1) If a siren site is located n State-owned pr.peity, DAGS shall be 
responsible for submitting an ease-ment (on behalf ofDOD) for the 
siren from the State Department of Land and NataI Resources 

2) DAGS' consultants and coniractors will process a rightf-entry 
permit for the installation of the siren and related equipment at 
each siren site. 

3) DAGS shall zequire its consultants and contractors to procure and 
maintain:  dUtiflg the life of each 	t-of.enty permit and any 
extensions thereof, comprehensive genemi liability insurance 

0 covering bodily injuryand property damage with limits not less 
than $1 .000,000 combined single limit per occurrence and 
including the following extensions: (1) contractual liability to 
cover liability assumed under the right-of-entry permit and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws, ordinances or rules or regulations 
of any governmental authority. All required policies of insurance 
shall name the COUNTY, its elected and appointed officials,  
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 
changed without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the right-of-entry permit. 

5) DAGS' consultants and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each rightofw 
entry pennit. 

6) DAGS, its officers, employees, agents, consultants, contractors, 
and subcontractors shall comply with and satisfy all applicable 
statutes, ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	Modifications. Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 
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5. 	emnation. Any party to this MOA shall have the privilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given thirty (30) days in 
advance of such termination. 

IN WITNESS THEREOF, the Parties ha' executed this MOA on the day, month,, 
mentioned above 

COUNTY OF MAUI 

ALAN M. ARAKAWA 
Mayor 

RECOMMEND APPROVAL: 

L 	h.,  
ANNA FOUST 
Emergency Management Offic 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
ANDM  
CALEB ROWE 
Deputy Corporation Counsel 

STATE OF HAWAII 
DEPARTMENT OF I 

APPROVED AS TO FORM: 

Ue**'04'0wd1J00e00*0'  - - 
Deputy Attorney General 

By!L1 
JU  
M&R 

DARRYLIJ]XM WONG 
Adjutant General 

APPROVED AS TO FORM: 

Deputy Attorney General 

STATE OF HAWAII 
DEPARTMENT OF ACCOUNTING AND 

DEAN SEKI 
State Comptroller 
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LEASE OF COUNTY REAL PROPERTY 

Lease Agreement for Siren MA142 Paia Youth and Cultural Center 

THIS LEASE AGREEMENT entered into this 	day of 	 , 201, 

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose 

principal place ofhusiness and mailing address is 200 South High Street, Wailuku, Hawaii 96793, 

hereinafter referred to as 'Lessor. and the STATE OF HAWAII by its Department of Defense, 

whose address is 3949 Diamond I-lead Road, 1-lonolulu, Hawaii 96816, hereinafter referred to as 

"Lessee" and collectively referred to as the "Parties'. 

W ITN E S S ETH: 

WHEREAS. the Parties entered into a Memorandum of Agreement (MOA) on April 16, 

2014, a copy of which is appended hereto as Appendix (1),  regarding coordination and 

implementation, including planning, design and construction, of Hawaii State Emergency Outdoor 

Siren Warning Systems throughout the County of Maui; and 

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with Lessor 

to address the specific issues for existing and new siren sites; and 

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a 

Lease of Real Property, pursuant to Maui County Code Sections 3.04.020 and 3.04.040, instead of 

a License; and 

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and 

approved as a location for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA, which parcel is identified as Paia Youth and Cultural Center, TMK: 

(2) 2-6-002:015 (por.) , more particularly described in Exhibit A, attached hereto and made a part 

hereof; and 
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WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter referred 

to as the "Siren Site", for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA (see Appendix 1), to provide civil defense disaster warnings and 

communication, together with improvements, equipment, facilities and appurtenances related 

thereto as more particularly described in Exhibit "B", attached hereto and made a part hereof; and 

WHEREAS. Lessor does not object to granting Lessee a non-exclusive Lease over the 

Siren Site provided Lessee fully complies with the terms and conditions set forth below and in the 

Exhibits attached hereto; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby 

accepts said lease, on the terms and conditions set forth below and in Exhibits 'A, lB!t  and "C', 

attached hereto and made a part hereof. 

1 . 	Purpose of Lease. It is mutually agreed and understood by and between the Parties 

that the primary purpose for this Lease is to improve and expand emergency and civil defense 

communications in times of disaster or national emergency. 

2. 	Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to 

install, operate and maintain a civil defense, disaster, emergency warning siren and 

communication device, together with improvements, equipment, facilities and appurtenances 

related thereto (hereinafter referred to as the "Equipment") in the Siren Site within Paia Youth and 

Cultural Center, and the right of ingress to and egress from said Siren Site and Equipment. This 

Lease shall not be construed to include the granting of any permanent rights, ownership, title, or 

easements in the parcel. Lessee shall obtain Lessor's approval of the final location for siting of 

the equipment. 



3. 	Terminology. The Siren Site subject to this Lease, as detailed in Exhibit 'A', is 

hereby officially designated as "Siren Number MA142 at Paia Youth and Cultural Center" 

4. Lease Term. This Lease shall become effective on the day and year first above 

written, and shall continue in full force and effect until such time that either Lessor or Lessee 

elects to terminate this Lease upon giving reasonable written notice to the other Party. Reasonable 

written notice will be established as one (1) year unless circumstances exist justifying a shorter 

period. 

5. Additional Covenants, Terms and Conditions. Additional covenants, terms and 

conditions of this Lease are set forth in Exhibit 'C", attached hereto and made a part hereof. 

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor 

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed 

the day and year first above written. 

LESSOR: 

APPROVAL RECOMMENDED: 
	

COUNTY OF MAUI 

so 
ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND LEGALITY: 

lE . SHEPPARD 
Oeuty Corporation Counsel 
2015-3499 

ALAN M. ARAKAWA 
Its Mayor 
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LESSEE: 

STATE OF HAWAII 
By its Department of Defense 

By 
Doug Mayne 	- 

Hawaii State Civil Defense 
Vice Director 

APPROVED AS TO FORM: 

( /100~ 

'5 MICHAErS. VINCENT 
Deputy Attorney General 
State of Hawaii 



STATE OF HAWAII 	 ) 
) SS. 

COUNTY OF MAUI 	 ) 

On this 	day of 	 , 20_, before me personally appeared ALAN M. 
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the Mayor 
of the County of Maui, a political subdivision of the State of Hawaii, and that the seal affixed to 
the foregoing instrument is the lawful seal of the said County of Maui, and that the said instrument 
was signed and sealed on behalf of said County of Maui by authority of its Charter; and the said 
ALAN M. ARAKAWA acknowledged the said instrument to be the free act and deed of said 
County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

Notary Public, State of Hawaii 

Print Name: 

My commission expires: 

NOTARY PUBLIC CERTIFICATION 

Doc. Date:  # Pages:  
Judicial 

Notary Name:  Circuit:  
Doc. 
Description:  

Notary 
Signature:  

Date: 
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DATE: 1/2212012 

ISLAND: MAUI 

SITE NUMBER: MA142 

SITE NAME: Paia Youth and Culture Center 

GPS COOR 	I WORK TYPE PRIORITY ORDER forAttemates 

_____{1) 

ACCESS 

291487& XN —AddNew Guardrail 
E - Upg. Existing --- 	--- 	- -----j Gates No Road 

W -156.384751' A - Choose Atemative Fences  

LANDOWNER PERMIT 

ci:; --- 	-.----- Streets! Right of Way REQUIEMENTS 

NAME:  *ark None 

ADRESS: Public CDUA R 

PHONE: Private SMA 

CONTACT PERSON: 

VEGETATION SOIL TERRAIN SURRONDING LAND USES 

: 	- Bare SA - Sand :t F - Flat R - Residential I - Industrial 

G - Grass S - Silt SL - Sloped V - Vacant Land S 	School 
. C - Clay 

T - Trees 
CO - Coral 

ST - Steep AG - Agricultural X PK - Park 

S - Shrubs R - Rock CO - Conservation p 	_ Police 

Other Other C - Commercial sta. 

POLE TYPE H - Hotel ES - Fire sta. 
VEGTRIMMING ANTENNA TYPE_ 

H2 GC 	Golf Course HO - Hospital 
Yes _o 	Omni 

> 	No . . V - Yagi towards Other (specify) 

SIREN I SPEAKER TYPE I UNIT COUNT LANDMARKS I DISTANCE 

i MOD 3012 ( ) units 1 DAS 117 ( ) units Northwest of 3 	parking stall 

0 MOD 3024 ( ) units DSA 121 ( ) units Approx 15 It from parking lot 
x MOD 6024H ( I  ) units DSA 6464 ( ) units 

____ Other units  
Approx 20 ft from beacon light  

UTILITY Electrical connection to! Coordination with 

xSolar Energy Kauai Island Utility Corporation 

0 HELCO Hawaii Telecom 

El HECO Oceanic Time Warner Cable 

MECO_ • - _ . 	 _ Other (specify)  

FIELD NOTES 

EQUIPMENT ORIENTATION 



This view is from the beach looking towards the mountains. The paved basketball court is on the left 
side of the photo. 
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COVENANTS, TERMS AND CONDITIONS 

1. Right to Construct the Equipment. Lessee may construct and maintain the 

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided 

that Lessee obtains the Lessor's written approval of the plans and specifications for the 

Equipment and any subsequent alterations thereto prior to commencing the construction of any 

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for 

all costs and expenses incurred in connection with the Equipment and the maintenance of the 

Equipment, including but not limited to, all design, planning, engineering, construction., 

alteration and maintenance costs and expenses. 

2. Equipment. The initial installation of the Equipment shall be comprised of a solar 

powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or 

underground utility trenching are required or shall be allowed. The Equipment will be tested 

once a month 

3. Repair and Maintenance ofthe Equipment. Lessee shall, at its sole cost and 

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe 

order and condition, including, but not limited to, making all necessary repairs to the Equipment, 

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site. 

4. Damagç. Lessee shall not damage, undermine or otherwise destroy any portion of 

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements 

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including, 

but not limited to drainage system, irrigation, landscaping, and underground utility systems. 

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said 

EXHIBIT "C" 



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities, 

improvements, equipment and appurtenances. 

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any 

work of any kind within, on, over, under, across, near, or affecting the Siren Site. Lessor will 

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor 

from performing such work, provided, however, that Lessor will take appropriate measures to 

assure that such work does not unreasonably interfere with Lessee's Equipment or use of the 

Siren Site for the purpose of performing routine or necessary maintenance or operation of the 

Equipment. 

6. Ownership of Equipment. The Equipment and appurtenances and all equipment 

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the 

property of Lessee and may be removed by Lessee at its own cost and expense at any time during 

the life of this agreement, and shall be removed within a reasonable time from the date of 

receiving written notice from Lessor to change the location of said Equipment and appurtenances 

or any part thereof upon the said described property. Lessee shall not in any way alter or 

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or 

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a 

condition as existed prior to the commencement of this Lease. 

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary 

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its 

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its 

appurtenances from the Siren Site, and without any liability on the Lessor's part; provided, 

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such 
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removal. Reasonable written notice will be established as one (1) year unless circumstances 

exist justifying a shorter period. 

8, 	Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of 

the parcel or Siren Site, or grant any interest, privilege or Lease whatsoever in connection with 

this Lease or the Siren Site. 

9. 	Responsibility for Damages or Injury. Lessor and Lessee understand and 

recognize that by entering into this Lease, that both are engaged in a civil defense and/or 

emergency operations warning ftinction as contemplated in the MOA and in Hawaii Revised 

Statutes, Act I 1 1 , which took effect on July L, 2014. In consideration of this mutual 

understanding: 

a. Lessor shall be responsible for damages or injury caused by Lessofs 

agents, officers, and its employees in the course of their employment, to the extent that Lessor's 

liability for such damage or injury has been determined by a court or otherwise agreed to by 

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject 

to Maui County Council approval. 

b. Lessee shall be responsible for damages or injury caused by Lessee's 

agents, officers, contractors, and its employees in the course of their employment, to the extent 

that Lessee's liability for such damage or injury has been determined by a court or otherwise 

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by 

law. 

10. 	Waiver of Claims. Nothing contained in this Agreement shall be construed by 

any party as a waiver of any immunity currently authorized by law or that may in the future be so 

authorized. 
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1 1 . 	Insurance. Lessee shall require its consultants and contractors to procure and 

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive 

general liability insurance covering bodily injury and property damage with limits not less than 

$1 OOO,OOO combined single limit per occurrence and include the following extensions: 

( I ) contractual liability to cover liability assumed under the right-of-entry permit; and (2) all 

insurance that may he required under the laws, ordinances or rules or regulations of any 

governmental authority. All required policies of insurance shall name the Lessor and Lessee and 

their elected and appointed officials, employees and agents as additional insured and provide that 

the policy will not be canceled, terminated, lapsed, or materially changed without 30 days' prior 

written notice to the Lessor and Lessee. 

12, 	Sanitation. Lessee, its consultants and contractors shall keep the parcel. Siren 

Site, and Equipment in a strictly clean, sanitary and orderly condition. 

I 3 . 	Waste and Unlawful. Improper or Offensive Use of Parcel. Lessor shall not 

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or 

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site 

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall 

make reasonable efforts to prevent or correct same. 

14. 	Hazardous, Materials. Lessee shall at all times, at its own cost and expense, 

comply with all federal, state and local laws, ordinances, regulations and standards relating to the 

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials, 

including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances, 

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive, 

contaminating or polluting materials which are now or in the future subject to any governmental 



regulation (hereinafter collectively referred to as "hazardous substances".) Prior to commencing 

use of the Siren Site for any activity involving the storage, use or distribution of (a) any 

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a 

component and (ii) which, if an accident occurred, might result in the release or discharge of any 

hazardous substance. Lessee shall give written notice of such proposed use to Lessor. Such 

notice shall set forth (a) the proposed use and the hazardous substance involved, (b) a hazardous 

substance management plan describing the actions taken or proposed to be taken by Lessee to 

assure Lessee' s compliance with the requirements of this Lease. and (c) evidence of insurance or 

other financial resources available to Lessee sufficient to assure Lessee's ability to comply with 

its obligations. Upon the expiration or earlier termination or revocation of the Lease. Lessee 

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be 

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b) 

remove any storage tanks or containers installed or used by Lessee to store any hazardous 

substances and repair any damage cause by such removal; (c) cause any soil or other portion of 

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored 

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with 

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to 

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee 

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this 

section shall survive the expiration or earlier termination of the Lease without limitation. 

1 5. 	Termination or Abandonment. This Lease and all of Lessee's rights hereunder 

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment 

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year. 
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16. Removal upon Termination. Upon termination or cancellation of this Lease, 

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed 

or constructed on, within, under, over or across the Siren Site and any improvements, equipment, 

facilities. components and appurtenances relating thereto and restore the Siren Site to a condition 

that is substantially similar to that which existed prior to the commencement of Lessor's activity 

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or 

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee. 

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in 

completing and accomplishing such restoration, including, but not limited to any costs the Lessor 

incurs in removing and disposing of Lessees Equipment. 

17. Default. 

i) 	Notice of default. If Lessee defaults on or otherwise fails to perform its 

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail. 

Lessee to cure defaults. Any and all defaults or failures to perform 

contained in such notice of default must be resolved and remedied to the Lessors satisfaction 

within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as 

may be authorized by the Lessor in writing. Lessees failure to construct the Equipment in 

accordance with the plans and specifications approved by Lessor shall be deemed a default of 

this Lease. 

iii) 	County remedies for failure to cure. If Lessee fails to cure said defaults or 

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or 

remedy said defaults or failures to perform and charge any costs and expenses incurred in 



performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses 

to the Lessor upon receiving notice from the Lessor. 

18. Costs and Attorneys Fees. In the event of any litigation by reason of this Lease, 

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and 

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude 

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any 

related litigation. 

19. Agreement/Amendments. This Lease constitutes the entire agreement and 

understanding of the parties and supersedes all offers., negotiations and other agreements. There 

are no representations or understandings of any kind not set forth herein. Any amendments of 

this Lease must be in writing and executed by both parties. 

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall 

comply with all of the requirements of federal, state, and county authorities and shall observe all 

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which 

may hereafter be in force. 

21. Binding Effect. All provisions contained in this Lease shall be binding upon and 

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or 

any person acting for and on their behalf. 

22. Reservation of Rights. Lessor reserves unto itself the frill use and enjoyment of 

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any 

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee, 

provided that such use by Lessor and/or third parties does not unreasonably interfere with 

Lessees rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure 
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that its exercise of the rights and privileges granted hereunder does not cause any substantial 

interference with Lessors operations in or near the Siren Site. Lessor reserves the right to issue 

rights of way and easements for lines, transmission facilities and appurtenances for utilities, 

electricity, gas, telephone, pipes, water, sewers, drainage, tiowage,, and any other purposes, 

whatsoever. without limitation., including the right to enter the parcel and the Siren Site as 

needed to construct., reconstruct. operate and maintain such facilities-,provided that all such 

reserved rights shall be reasonably exercised so as to cause the least practicable interference with 

Lessee's operations; provided further, that, in any such event, any improvements made by Lessee 

damaged as a result of such entry shall be restored to a condition as near as practicable prior to 

such entry. 



MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COUNTY OF MAUI 

STATE OF HAWAII 

This MEMORANDUM OF AGREEMENT ("MOA"),, entered into on this Lk day of 
_20J1 by and between the COUNTY OF MAUI, a municipal corporation of the 

Stats ofHawai'i, whose address is 200 South High Street Wailuku, Hawaii 96793 
("COUNTY"), the STATE OF HAWAFI by its DEPARTMENT OF DEFENSE, whose address 
is 3949 Diamond Head Road, Honolulu, Hawa?i 96816 ("DOD"), and the- STATE OF HAWAII 
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is 
Kalaniinoku Building 1151 Punchbowl Street, Honolulu, Hawaii 96813 ("DAGS") (COUNTY, 
DOD, and DAGS collectively referred to as "'Parties!). 

The purpose of this MOA is to coordinate the implementation, including planning,  desip 
and construction, ofHawai'i State Emergency Outdoor Siren Warning System, together with 
improvements, equipment, facilities and appurtenances related thereto ("sirens and related 
equipment", throughout the COUNTY. 

Hawai'i Revised Statutes ("HRS") §128-2 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to HRS 
Chapter 128 which includes air raid warning services and co 	ions. HRS §128-3 
provides for the appointment of  Deputy Director for each political subdivision. HRS §128-6 
establishes Civil Defense powers and provides for direction or control of warnings and signals 
for alerts or attacks, and the devices to be used, 

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability 
for death of or injury to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the performance of duties pursuant to HRS Chapter 128, except 
in cases of willful misconduct. 

The DOD, DAGS, and the COUNTY, by nutua1 consent, agree to jointly manage efforts 
and projects undertaken to fulfill the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



1. DOD's responsibilities: 

a Maintain a list of proposed locations for sirens and related equipment. 

b. Participate in meetings with the COUNTY to discuss proposed siren sites. 

Co Submit listings of proposed siren sites for review and concurrence. 

d. Seek appropriations for siren warning projects on behalf ofthe COUNTY, and 
where such appropriations are made, fund the design and construction of the 
sirens and related equipment. 

FOR COUNTY CONTROLLED SITES: 

e. Initiate a License Agreement with the COUNTY which will address site 
specific issues for existing and new siren sites. 

£ The License agreement conditions of access for the installation, operation, 
M air and maintenance of the sirens and related equipment shall include: 

1) DOD's contractor shall obtain a right-of'entry permit for the 
installation of the siren end related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-entry permit and any extensions thereof, 
comprehensive general liability insurance covering bodily injury and 
property damage with limits not less than $1,000,000 combined 
single limit per occurrence and including the following extensions: 
(1) contractual liability to cover liability assumed under the right-of. 
entry permit; and (2) all insurance that may be required under the 
laws, ordinances or rules or regulations of any governmental 
authority. All required policies ofinsurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials., 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially changed 
without 30 days' prior written notice to the County. 

3) DOD's contractor shall maintain and exercise due care to keep the 
area surrounding the siren site clear and safe for public use during 
the term of the right-of-entry permit. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar to that which existed prior to the 
commencement of the contractor's activity under each right-of-entry 
permit. 
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5) DOD, its O1CS employees, agents, coniractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, 
rules arid regulations of the Federal, State and COUNTY 
govemnents in performing its work at each siren site. 

	

2. 	COUNTY's responsibilities: 

a; Identity, review and approve the proposed location of the siren  sites 

be. ASSISt DOD in the coordination with site owners and communities to filitate 
the siren site approvals. 

C. Participate with DOD and DAGS in the sirens final acceptance process. 

d. The COUNTY, its officers, employees, agents, contractors, and subcontractorsc. 

shall comply with and satisfy all applicable statutes, ordinances, rules and 
regulations of the Federal, State and City governments in performing its siren 
project activities.  

FOR COUNTY CONTROLLED SITES: 

C. Review and approve the construction plans provided by DOD for the 
installation of the sirens  and related equipment. 

f: Gat DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County. 

g. Issue right-of-entry permits to DAGS' and DOD's contractor for approved 
siren sites. 

	

3, 	DAGS' responsibilities are as follows: 

a 	Provide DOD Staffwith technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren sites. 

b 	Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose, 

C. 	Oversee the design, bidding, and construction phases of the work in 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 
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d. 	When overseeing  design and construction phases of work for the DOD 
sirens and related equipment: 

i 	If  siren site is located on State-owned property, DAGS shall be 
rspotib1e for submitting an easement (on behalf of DOD) for the 
siren from the State Department of Land and NimL Resources 

2) DAGS consultants and contractors will process a right-of-entry 
p!mit for the installation of ft siren and related equipment at 

h siren site. 

3) DAGS shall require its consultants and contractors to pmcure and 
maintain1  during the life of each right-of-entry permit and any 
extensions thereof, comprehensive general liability insurance 
covering t. oa, dily iiury and property dage with limits not less 
than $1,000,000 combined single limit per occurrence and 
including the following extensions: (1) contractual liability to 
cover liability assumed under the right-of-entry permit and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws ordinances or rules or regulations 
of any governmental authority. All required policies of insurance 
shall name the COUNTY, its elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 
changed without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the right-of-entry permit. 

5) DAGS' consultants and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each right-of 
entry permit. 

6) DAGS, its officers, employees, agents, consultants, contractors, 
and subcontractors shall comply with and satisfy all applicable 
statutes, ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	Modifications. Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 
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5, 	1:.einination. Any party to this MOA shall have the privilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given dirty (30) days in 
advance of such termination. 

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month, and year 
mentioned above. 

COUNTY OF MAUI 

oomwza 	- M.-midn' 

ALAN M ARAKAWA 
Mayor 

RECOMMEND APPROVAL: 

& a 	
- 	- ft" 

ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND 

CALEB ROWE 
Deputy Corporation Counsel 

STATE OF HAWAII 
DEPARTMENT OF DEFENSE 

APPROVED AS TO FORM: 

- 41*41" A0010I 
Deputy Attorney General 

By !t.YPU 
DARRYLI4D1cE WONG 

Adjutant General 

APPROVED AS TO FORM: 

Deputy Attorney General 

STATE OF HAWA!'! 
DEPARTMENT OF ACCOUNTING AND 
GLSERVICES 

SEKI 
State Comptroller 
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LEASE OF COUNTY REAL PROPERTY 

Lease Agreement for Siren MA5 1 3 at Papohaku Beach Park, Molokai 

THIS LEASE AGREEMENT entered into this 	day of 	 ,201 

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose 

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii 

96793, hereinafter referred to as Lessor,' and the STATE OF HAWAII by its Department of 

Defense., whose address is 3949 Diamond Head Road., Honolulu, Hawaii 96816, hereinafter 

referred to as 'lessee"  and collectively referred to as the "Parties". 

W I T N E S S ET H: 

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16, 

2014, a copy of which is appended hereto as Appendix (1), regarding coordination and 

implementation, including planning, design and construction, of Hawaii State Emergency 

Outdoor Siren Warning Systems throughout the County of Maui; and 

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with 

Lessor to address the specific issues for existing and new siren sites; and 

WHEREAS. Lessor desires the instrument for this purpose be composed as a grant of a 

Lease of Real Property, pursuant to Maui County Code Sections 3.04.020 and 3.04.040, instead 

of a License; and 

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and 

approved as a location for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA, which parcel is identified as Papohaku Beach Park, TMK: (2) 5-

I -006:073 (por.) , more particularly described in Exhibit A, attached hereto and made a part 

hereof; and 

EXHIBIT 112;:" 



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter 

referred to as the "Siren Site", for the installation, operation and maintenance of an emergency 

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster 

warnings and communication, together with improvements, equipment, facilities and 

appurtenances related thereto as more particularly described in Exhibit "B", attached hereto and 

made a part hereof-,and 

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease over the 

Siren Site provided Lessee fully complies with the terms and conditions set forth below and in 

the Exhibits attached hereto; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby 

accepts said lease, on the terms and conditions set forth below and in Exhibits "A', B" and fictl , 

attached hereto and made a part hereof. 

1 . 	Purpose of Lease. It is mutually agreed and understood by and between the 

Parties that the primary purpose for this Lease is to improve and expand emergency and civil 

defense communications in times of disaster or national emergency. 

2. 	Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to 

install, operate and maintain a civil defense, disaster, emergency warning siren and 

communication device, together with improvements, equipment, facilities and appurtenances 

related thereto (hereinafter referred to as the "Equipment') in the Siren Site within Papohaku 

Beach Park, and the right of ingress to and egress from said Siren Site and Equipment. This 

Lease shall not be construed to include the granting of any permanent rights, ownership, title, or 

easements in the parcel. Lessee shall obtain Lessor's approval of the final location for siting of 

the equipment. 
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I 	Terminology. The Siren Site subject to this Lease, as detailed in Exhibit 'A', is 

hereby officially designated as "Siren Number MA5 I 3 at Papohaku Beach Park" 

4, 	Lease Term. This Lease shall become effective on the day and year first above 

written, and shall continue in full force and effect until such time that either Lessor or Lessee 

elects to terminate this Lease upon giving reasonable written notice to the other Party. 

Reasonable written notice will be established as one (1) year unless circumstances exist 

justifying a shorter period. 

5 	Additional Covenants Terms and Conditions. Additional covenants, terms and 

conditions of this Lease are set forth in Exhibit 'C", attached hereto and made a part hereof. 

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor 

and the Vice Director of Civil Defense for the Lessee, have caused these presents to be executed 

the day and year first above written. 

LESSOR: 

APPROVAL RECOMMENDED: 	 COUNTY OF MAUI 

ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND LEGALITY: 

JERkIE L. SHEPPAIth 
Deputy Corporation Counsel 
2015-3499 

ALAN M. ARAKAWA 
Its Mayor 
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LESSEE: 

STATE OF HAWAII 
By its Department of Defense 

By4 7 '( 
Doug Mayne 
Hawaii State Civil Defense 
Vice Director 

APPROVED AS TO FORM: 

MICHAEL S. VINCENT 
Deputy Attorney General 
State of Hawaii 

IM 



STATE OF HAWAII 	 ) 
) 55, 

COUNTY OF MAUI 	 ) 

On this 	day of 	 , 20, before me personally appeared ALAN M. 
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the 
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal 
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the 
said instrument was signed and sealed on behalf of said County of Maui by authority of its 
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free 
act and deed of said County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

Notary Public, State of Hawaii 

Print Name: 

My commission expires: 

NOTARY PUBLIC CERTIFICATION 

Doc. Date:    # Pages:  
Judicial 

Notary Name:  Circuit:  
Doc. 
Description:  

Notary 
Signature: - 	- 

Date: 
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SITE SKETCH 

DATE: 11/17/2006 
	

LEGEND 
ISLAND: Molokai 
SITE NUMBER: 	 _0 Sign 

SITE NAME: Papohaku Beach Park 	 x,,$ Park Sign 

jul 

Parking  

2141 	 -0 

i 	 \ l  to' 

30  1 

Proposed  
I 	 Siren Location 

I 	 5 

I 	 Maui Parks and Recreation 

I SITE MAP #512 
Papohaku Beach Park 

0 ft 	 10 	Overview and Parking 

1MK# 5-1-06: 73 
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SITE PHOTOGRAPHS 

DATE: 11/17/2006 
ISLAND: Molokai 
SITE NUMBER: 
SITE NAME: Papohaku Beach Park 

Proposed siren site facing northeast along Kaluakoi Road towards park entrance. 

Proposed siren site facing southwest along Kaluakoi Road. 



DATE/TIME: 	11/17/2006 	 1:10pm 
ISLAND: 	[ ] KAUAI [ ] OAHU [ ] MAUI [ x ] MOLOKAI [ ] LANAI [ ] HAWAII 
SITE NUMBER: 
SITE NAME: 	Papohaku Beach Park 

GPS COORDS. WORKTYPE 
ifor
PRI0RITY  ORDER 

ALTERNATIVES 
ACCESS .  

N 21 :i 	23.153 [ x ] N - Add New 

[ ] E - Upgrade Existing
Choose Alternative 

[ x  ] Public Road 	[ ] Guardrails 
[ ] Gates 	 [ ] No Road 

[_]_Fences  

W 157 15' 02.564 1(1 as the highest,) 

LANDOWNER - - . PERMIT 
REQUIREMENTS TMK 	 251006073 [ J Streets! 

Name: County of Maui Dept of Parks & Recreation Right of Way { J None 
Address: [ x  ] Park [ I CDUA 
Phone: 553-3204 [ ] Public [ I SMA 
Contact Person: Zachary Helm IPrivate  
VEGETATION SOIL TERRAIN SURROUNDING LAND USES 
E ] B - Bare [ ] SA -Sand [ x  J F - Flat [ x  ] R - Residential 	[ J I - Industrial 
[ x  ] G - Grass [ I 	S - Silt [ ] SL - Sloped [ x J V - Vacant Land 	[ I S - School 
E ] T - Trees [ x  ] C - Clay [ ] ST - Steep [ ] AG - Agricultural 	[x } PK - Park 
[ ] S - Shrubs [ x  ] CO -  Coral [ ] CO - Conservation [ ] PS - Police Station 
[ ] Other I I R - Rock [ ] C - Commercial 	[ I ES - Fire Station 

Other F ] H - Hotel 	[ J HO - Hospital 
I ] GC - Golf Course VEG. TRIMMING ANTENNA TYPE POLE TYPE 

[ ] Yes F I 0 - Omni Sinclair or equ [ x ] H2 

[ x  ] No x j  Y -Yagi to Amikoeala 
SIREN I SPEAKER TYPE JUN11 COUNT LANDMARKS I DISTANCE 
[ I MOD 3012H ( ) unit 	[ ] DSA 117  ( ) unit 48 feet from nearest coconut palm 

30 feet from center line of Kaluakol Road [ ] MOD 3024H ( ) unit 	[ ] DSA 121 	( ) units 
170 feet from STOP sign at park entrance [ x  ] MOD 6024H ( I  ) unit 	[ ] MOD 6048H ( ) units 
234 from the Papohaku Beach Park stone si [ I Other:  ( ) unit - 

UTILITY 	Electrical Connection to/ Coordination with  
[ x ] Solar Energy [ I Kauai Island Utility Corporation  

[ ] HECO 	E I Hawaiian Telcom 
[ I HELCO [ I Oceanic Time Warner Cable 
L I MECO [ I Other (specify) 
FIELD NOTES 
Proposed site to be close to road, on the southeast corner of the  

EQUIPMENT ORIENTATION park field. Need to tone for underground utilities. 	Location is free 
Pls. Indicate which equipment to be salvaged, where from trees, and overhead wires. Cabinet to face makai (northwest). 

Site address: mile 14.9 Kaluako'i Road. Soil Type: Mala silty clay to be salvaged, and whom to be salvaged by. 

40-60 inches deep, coral beneath (NRCS 1978). Onsite conditions 
may vary. 

all electronics, mechanical relays, siren heads 
to be delivered to Civil Defense at State Civil 
Defense 3949 Diamond Head Road Bldg 90 
Attn: Assistant Telecommunications Officer 
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COVENANTS, TERMS AND CONDITIONS 

1 , 	Right to Construct the Equipment. Lessee may construct and maintain the 

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided 

that Lessee obtains the Lessors written approval of the plans and specifications for the 

Equipment and any subsequent alterations thereto prior to commencing the construction of any 

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for 

all costs and expenses incurred in connection with the Equipment and the maintenance of the 

Equipment, including but not limited to all design, planning, enginecring, construction, 

alteration and maintenance costs and expenses. 

2. 	Equipment. The initial installation of the Equipment shall be comprised of a solar 

powered siren attached to a composite pole as shown on Exhibit "B. No electrical connection or 

underground utility trenching are required or shall be allowed. The Equipment will be tested 

once a month 

3 . 	Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and 

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe 

order and condition, including, but not limited to, making all necessary repairs to the Equipment, 

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site. 

4. 	Damage. Lessee shall not damage, undermine or otherwise destroy any portion of 

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements 

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including, 

but not limited to drainage system, irrigation, landscaping, and underground utility systems. 

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said 

EXHIBIT "C" 



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities, 

improvements, equipment and appurtenances. 

5. 	Lessor Work Within or Affecting the SirenSite. If Lessor decides to perform any 

work of any kind within. on, over, under, across, near, or affecting the Siren Site. Lessor will 

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor 

from performing such work, provided, however, that Lessor will take appropriate measures to 

assure that such work does not unreasonably interfere with Lessee's Equipment or use of the 

Siren Site for the purpose of performing routine or necessary maintenance or operation of the 

Equipment. 

6 	Ownership of Equipment. The Equipment and appurtenances and all equipment 

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the 

property of Lessee and may be removed by Lessee at its own cost and expense at any time during 

the life of this agreement, and shall be removed within a reasonable time from the date of 

receiving written notice from Lessor to change the location of said Equipment and appurtenances 

or any part thereof upon the said described property. Lessee shall not in any way alter or 

relocate said Equipment on the parcel without prior written consent of Lessor! Upon removal or 

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a 

condition as existed prior to the commencement of this Lease! 

7. 	Removal of Equipment. If Lessor shall at any time in the future deem it necessary 

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its 

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its 

appurtenances from the Siren Site, and without any liability on the Lessor's part; provided, 

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such 
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removal. Reasonable written notice will be established as one (1) year unless circumstances 

exist justifying a shorter period. 

	

8. 	Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of 

the parcel or Siren Site or grant any interest, privilege or Lease whatsoever in connection with 

this Lease or the Siren Site. 

	

9. 	Responsibility for Damages or Injury. Lessor and Lessee understand and 

recognize that by entering into this Lease, that both are engaged in a civil defense and/or 

emergency operations warning ftinction as contemplated in the MOA and in Hawaii Revised 

Statutes. Act I I I . which took effect on July 1, 2014, in consideration of this mutual 

understanding: 

a. Lessor shall be responsible for damages or injury caused by Lessor's 

agents, officers, and its employees in the course of their employment, to the extent that Lessor's 

liability for such damage or injury has been determined by a court or otherwise agreed to by 

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject 

to Maui County Council approval. 

b. Lessee shall be responsible for damages or injury caused by Lessee's 

agents, officers, contractors, and its employees in the course of their employment, to the extent 

that Lessee's liability for such damage or injury has been determined by a court or otherwise 

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by 

law. 

	

10. 	Waiver of Claims. Nothing contained in this Agreement shall be construed by 

any party as a waiver of any immunity currently authorized by law or that may in the future be so 

authorized. 
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I 1 . 	 Lessee shall require its consultants and contractors to procure and 

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive 

general liability insurance covering bodily injury and property damage with limits not less than 

$ 1,000,000 combined single limit per occurrence and include the following extensions: 

(1)  contractual liability to cover liability assumed under the right-of-entry permit; and (2) all 

insurance that may be required under the laws, ordinances or rules or regulations of any 

governmental authority. All required policies of insurance shall name the Lessor and Lessee and 

their elected and appointed officials, employees and agents as additional insured and provide that 

the policy \'ifl not be canceled, terminated, lapsed, or materially changed without 30 days' prior 

written notice to the Lessor and Lessee. 

12. Sanitation. Lessee., its consultants and contractors shall keep the parcel. Siren 

Site, and Equipment in a strictly clean sanitary and orderly condition. 

13. Waste and Unlawful, lrnprper or Offensive Use of Parcel. Lessor shall not 

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or 

offensive use of the parcel or Siren Site, or any part thereof Lessor shall not allow the Siren Site 

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall 

make reasonable efforts to prevent or correct same. 

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense, 

comply with all federal, state and local laws, ordinances, regulations and standards relating to the 

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials, 

including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances, 

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive, 

contaminating or polluting materials which are now or in the future subject to any governmental 
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regulation (hereinafter collectively referred to as "hazardous substances".) Prior to commencing 

use of the Siren Site for any activity involving the storage, use or distribution of (a) any 

hazardous substance. or (b) products or materials which (i) include any hazardous substance as a 

component and (ii) which, if an accident occurred., might result in the release or discharge of any 

hazardous substance.  Lessee shall give written notice of such proposed use to Lessor. Such 

notice shall set forth (a) the proposed use and the hazardous substance involved. (b) a hazardous 

substance management plan describing the actions taken or proposed to be taken by Lessee to 

assure Lessee s compliance with the requirements of this Lease. and (c) evidence of insurance or 

other financial resources available to Lessee sufficient to assure Lessee's ability to comply with 

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee 

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be 

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b) 

remove any storage tanks or containers installed or used by Lessee to store any hazardous 

substances and repair any damage cause by such removal; (c) cause any soil or other portion of 

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored 

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with 

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to 

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee 

ill, Ofl, or about the Siren Site during the term of this Lease. The obligations of Lessee under this 

section shall survive the expiration or earlier termination of the Lease without limitation. 

1 5. 	Termination or Abandonment. This Lease and all of Lessees rights hereunder 

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment 

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year. 
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1 6 . 	Removal upon Termination. Upon termination or cancellation of this Lease, 

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed 

or constructed on, within, under, over or across the Siren Site and any improvements, equipment, 

facilities. components and appurtenances relating thereto and restore the Siren Site to a condition 

that is substantially similar to that which existed prior to the commencement of Lessor' s activity 

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or 

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee, 

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in 

completing and accomplishing such restoration, including, but not limited to any costs the Lessor 

incurs in removing and disposing of Lessee's Equipment. 

17. 	Default. 

i) 

 

Notice of default. If Lessee defaults on or otherwise fails to perform its 

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail. 

ii) Lessee to cure defaults. Any and all defaults or failures to perform 

contained in such notice of default must be resolved and remedied to the Lessors satisfaction 

within fifteen (15) days of the date of the Lessor's written notice to Lessee or such further time as 

may be authorized by the Lessor in writing. Lessee's failure to construct the Equipment in 

accordance with the plans and specifications approved by Lessor shall be deemed a default of 

this Lease. 

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or 

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or 

remedy said defaults or failures to perform and charge any costs and expenses incurred in 
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses 

to the Lessor upon receiving notice from the Lessor. 

18. Costs and Attorneys' Fees. In the event of any litigation by reason of this Lease, 

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and 

not for the attome fees and costs of the other party. Nothing contained herein shall preclude 

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any 

related litigation. 

19. gent/Amendments. This Lease constitutes the entire agreement and 

understanding of the parties and supersedes all offers. negotiations and other agreements. There 

are no representations or understandings of any kind not set forth herein. Any amendments of 

this Lease must be in writing and executed by both parties. 

20. Compliance with Laws. Lessee, at all times during the term of this Lease, shall 

comply with all of the requirements of federal, state, and county authorities and shall observe all 

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which 

may hereafter be in force. 

21. Binding Effect. All provisions contained in this Lease shall be binding upon and 

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or 

any person acting for and on their behalf 

22. Reservation ofRi&hts. Lessor reserves unto itself the full use and enjoyment of 

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any 

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee, 

provided that such use by Lessor and/or third parties does not unreasonably interfere with 

Lessees rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure 
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that its exercise of the rights and privileges granted hereunder does not cause any substantial 

interference with Lessors operations in or near the Siren Site. Lessor reserves the right to issue 

rights of way and easements for lines, transmission facilities and appurtenances for utilities., 

electricity, gas, telephone. pipes. water, sewers, drainage. flowage. and any other purposes. 

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as 

needed to construct, reconstruct, operate and maintain such facilities; provided that all such 

reserved rights shall be reasonably exercised so as to cause the least practicable interference with 

Lessee's operations; provided further, that, in any such event, any improvements made by Lessee 

damaged as a result of such entry shall be restored to a condition as near as practicable prior to 

such entry. 



MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COUNTY OF MAUI 

AND 

STATE OF HAWAI'I 

This MEMORANDUM OF AGREEMENT C'MOA"), enteied into on this j day of 
20j by and between the COUNTY OF MAUI, a municipal corporation of the 

Stats ofHawai'i, whose address is 200 South High Street, Wailuku, Hawaii 96793 
('COUNTY"))  the STATE OF HAWAfl by its DEPARTMENT OF DEFENSE, whose address 
is 3949 Diamond Head Road, Honolulu, HaWII'i 96816 ("DOD's), and the STATE OF HAWAfl 
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is 
Kalanimoku Building 1151 Punchbowl Street, Honolulu, Hawai'i 96813 ("DAGS') (COUNTY, 
DOD, and DAGS collectively referred to as "Parties"). 

The purpose of this MOA is to coordinate the implementation, including planning, design 
and construction, ofHawai'i State Emergency Outdoor Siren Warning System, together with 
improvements, equipment, facilities and appurtenances related thereto ("sirens and related 
equipmenr), throughout the COUNTY. 

Hawai'i Revised Statutes OW)§128-2 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to HItS 
Chapter 128 which includes air raid warning services and communications. HItS §128-3 
provides for the appointment of  Deputy Director for each political subdivision. HItS §128.6 
establishes Civil Defense powers and provides for direction or control of warnings and signals 
for alerts or attacks, and the devices to be used. 

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability 
for death of or injury to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the performance of duties pursuant to HItS Chapter 128, except 
in cases of willful misconduct. 

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts 
and projects undertaken to fulfill the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



1 DOD's responsibilities: 

a. Maintain alist of proposed locations for sirens and related equipment. 

b. Participate in 	Tcfith the COUNTY to discuss proposed siren sites. 

Co Submit listings of proposed siren sites for review and concurrence. 

Seek appropriations for siren warning projects on behalf ofthe COUNTY, and 
wliexe swh appropriations are made, fund the design and construction of the 
sirens and related equipment. 

FOR COUNTY CONTROLLED SITES: 

e. Initiate a License Agreement with the COUNTY which will address site 
specific iu for existing and new siren sites. 

f. The License agreement conditions of access for the installation, operation, 
repair and maintenance of the sirens and related equipment shall include: 

I) DOD's contractor shall obtain a right-of-entry pennit for the 
installation of the siren and related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-entry permit and any extensions thereof, 
comprehensive general liability insurance covering bodily injury and 
property damage with limits not less than $1,000,000 combined 
single limit per occurrence and including the following extensions: 
(1) contractual liability to cover liability assumed under the right-d-,  
entry permit; and (2) all insurance that may be required under the 
laws, ordinances or rules or regulations of any governmental 
authority. All required policies of insurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially changed 
without 30 days'prior written notice to the County. 

3) DOD's contractor shall maintain and exercise due care to keep the 
area surrounding the siren site clear and safe for public use during 
the term of the right-of-entry permit. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar to that which existed prior to the 
commencement of the contractor's activity under each right-of.entry 
permit. 

COMStatc MOA 9-13-11 edited sipaftre pigedoc 
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5) DOD, its officers, employees, agents, coniractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, 
rules ane u1afions of the Federal, State and COUNTY 
govezns in performing its work at each siren site. 

2 	COUNTY's responsibilities: 

a* Identify, review and approve the pmposed location of the siren sites 

b Assist DOD in the coordination with site owners and communities to filitate 
the siren site approvals. 

C. Participate with DOD and DAGS in the sirens final acceptazc process. 

d. The COtINTY, its officers, employees, agents, coidractors, and subcontractors 
shall comply with and satisfy all applicable statutes ordinances, rules and 
reoiis Of the Federal, State and City governments in performing its siren 
Project activities. 

FOR COUNTY CONTROLLED SITES. 

e Review and approve the construction plans provided by DOD for the 
installation of the sirens and related equipment. 

1.  Grant DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County. 

g. Issue right-of-entry permits to DAGS' and DOD's contractor for approved 
siren sites. 

3. 	DAGS' responsibilities are as follows: 

a. Provide DOD staff with technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren sites. 

b. Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose. 

C. 	Oversee the design, bidding, and construction phases of the work in 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 
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d. 	When overseeing design and construction phases of work for the DOD 
sirens and related equipment: 

1) If  siren site is 1otd on State-owned property, DAGS shall be 
responsible for submitting an easement (on behalf of DOD) for the 
siren from the State Department of Land and NatutI Resouies, 

2) DAGS' Consultants and contractors will process a right.of.entry 
_t for the installation ofthe siren and related equipment at 
each siren  site. 

3) DAGS shall require its consultants and contractors to procure and 
maintain, during the life of each right-of-fry permit and any 
extensions thereof, comprehensive general liability insurance 
covering bodily iiuryand property damage with limits not less 
than $1,000,000 combined single limit per occurrence and 
including  the following extensions. (1) contractual liability to 
cover liability assumed under the right-of-enty permit and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws, ordinances or rules or regulations 
of any governmental authority. All required policies of insurance 
shall name the COUNTY, its elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 
changed without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the right-of-entry permit., 

5) DAGS' consultants and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each rightof-
entry pmMits  

6) DAGS, its officers, employees, agents, consultants, contractors, 
and subcontractors shall comply with and satisfy all applicable 
statutes, ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	Modifications. Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 
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5. 	Terminations Any party to this MOA shall have the privilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given thirty (30) days in 
advance of such termination. 

IN WITNESS THEREOF, the Parties have executed this MOA on the day. month, and year 
mentioned above. 

COUNTY OF MAUI 

Ar A& 	 Al 

ALXN- M.ARAKAWA 
Mayor 

RECOMMEND APPROVAL: 

ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
AND 

CALEB ROWE 
Deputy Corporation Counsel 

STATE OF HAWAII 
DEPARTMENT OF DEFENSE 

APPROVED AS TO FORM: 

: a ?Ar  
Deputy Attorney General 

APPROVED AS TO FORM: 

,I( bia own 
Deputy Attorney General 

By 
DARRYLIIXM WONG 

Adjutant General 

STATE OF HAWAI'I 
DEPARTMENT OF ACCOUNTING AND 

Bal
L 

SE ICES 

::~= SEKI 
State Comptroller 
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LEASE OF COUNTY REAL PROPERTY 

Lease Agreement for Siren MAS 1 4 One Alii Park 

THIS LEASE AGREEMENT entered into this 	day of 	 . 201 

by and between the COUNTY OF MAUI, a political subdivision of the State of Hawaii, whose 

principal place of business and mailing address is 200 South High Street, Wailuku, Hawaii 

96793, hereinafter referred to as "Lessor" and the STATE OF HAWAII by its Department of 

I)efense, whose address is 3949 Diamond Head Road, Honolulu, Hawaii 96816, hereinafter 

referred to as 'Lessee' and collectively referred to as the Parties". 

WITNES SETH: 

WHEREAS, the Parties entered into a Memorandum of Agreement (MOA) on April 16, 

20 1 4, a copy of which is appended hereto as Appendix (1), regarding coordination and 

implementation, including planning, design and construction, of Hawaii State Emergency 

Outdoor Siren Warning Systems throughout the County of Maui; and 

WHEREAS, the MOA provides that Lessee shall initiate a License Agreement with 

Lessor to address the specific issues for existing and new siren sites; and 

WHEREAS, Lessor desires the instrument for this purpose be composed as a grant of a 

Lease of Real Property, pursuant to Maui County Code Sections 3.04.020 and 3.04.040, instead 

of  License; and 

WHEREAS, Lessor is the owner or manager of a certain parcel of land identified and 

approved as a location for the installation, operation and maintenance of an emergency warning 

siren as specified in the MOA, which parcel is identified as One Alii Park, TMK: (2) 5-4-

003 :023 (por.) , more particularly described in Exhibit A, attached hereto and made a part hereof; 

and 	

EXHIBIT 11  6 11 



WHEREAS, Lessee desires to Lease a portion of the parcel identified, hereinafter 

referred to as the Siren Site", for the installation, operation and maintenance of an emergency 

warning siren as specified in the MOA (see Appendix 1), to provide civil defense disaster 

warnings and communication, together with improvements, equipment, facilities and 

appurtenances related thereto as more particularly described in Exhibit B,  attached hereto and 

made a part hereof and 

WHEREAS, Lessor does not object to granting Lessee a non-exclusive Lease over the 

Siren Site provided Lessee fully complies with the terms and conditions set forth below and in 

the Exhibits attached hereto; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 

herein, Lessor does hereby grant a Lease of County Real Property to Lessee, and Lessee hereby 

accepts said lease, on the terms and conditions set forth below and in Exhibits "N', "B" and C', 

attached hereto and made a part hereof. 

1 . 	Purpose of Lease. It is mutually agreed and understood by and between the 

Parties that the primary purpose for this Lease is to improve and expand emergency and civil 

defense communications in times of disaster or national emergency. 

2. 	Grant of Lease. Lessor hereby grants Lessee a revocable non-exclusive Lease to 

install, operate and maintain a civil defense, disaster, emergency warning siren and 

communication device, together with improvements, equipment, facilities and appurtenances 

related thereto (hereinafter referred to as the "Equipment) in the Siren Site within One Alii Park, 

and the right of ingress to and egress from said Siren Site and Equipment. This Lease shall not 

be construed to include the granting of any permanent rights, ownership, title, or easements in 

the parcel. Lessee shall obtain Lessor's approval of the final location for siting of the equipment. 
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3 	Terminology. The Siren Site subject to this Lease as detailed in Exhibit 'A', is 

hereby officially designated as "Siren Number MA5 I 4 at One Alii Park" 

4. Lease 'Term. This Lease shall become effective on the day and year first above 

written. and shall continue in full force and effect until such time that either Lessor or Lessee 

elects to terminate this Lease upon giving reasonable written notice to the other Party. 

Reasonable written notice will be established as one (1) year unless circumstances exist 

justifying a shorter period. 

5. Additional Covenaferms andConditis. Additional covenants., terms and 

conditions of this Lease are set forth in Exhibit 	attached hereto and made a part hereof. 

IN WITNESS WHEREOF, the parties, represented by the County Mayor for the Lessor 

and the Vice Director of Civil Defense for the Lessee, have caused these presents to he executed 

the dav and year first above written. 

LESSOR: 

APPROVAL RECOMMENDED: 	 COUNTY OF MAUI 

' 
ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS To FORM 
AND LECjALFFY: 

JEPIIE L. SlIEPPAkD 
Deputy Corporation Counsel 
2015-3499 

ALAN M. ARAKAWA 
Its Mayor 
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LESSEE: 

STATE OF HAWAII 
By its Department of Defense 

B 	 le 
Doug Mayne 
Hawaii State Civil Defense 
Vice Director 

APPROVED AS TO FORM: 

MICHAEL S. VINCENT 
Deputy Attorney General 
State of Hawaii 

me 



STATE OF HAWAII 	 ) 
) SS. 

COUNTY OF MAUI 	 ) 

On this 	day of 	 , 20_, before me personally appeared ALAN M. 
ARAKAWA, to me personally known, who being by me duly sworn, did say that he is the 
Mayor of the County of Maui, a political subdivision of the State of Hawaii, and that the seal 
affixed to the foregoing instrument is the lawful seal of the said County of Maui, and that the 
said instrument was signed and sealed on behalf of said County of Maui by authority of its 
Charter; and the said ALAN M. ARAKAWA acknowledged the said instrument to be the free 
act and deed of said County of Maui. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 

Notary Public, State of Hawaii 

Print Name: 

My commission expires: 

NOTARY PUBLIC CERTIFICATION 

Doc. Date:   # Pages:  
Judicial 

Notary Name:  Circuit:  
Doe. 
Description:  

Notary 
Signature:  

Date: 
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SITE LOCATION MAP 

ISLAND: Molokai 
SITE NAME: One Alii Park 

N 
I 	 _JFeet 
0 	750 	1,500 	 3,000 	 4,500 

EXHIBIT 11A° 



SITE SKETCH 

DATE: 11/16/2006 
ISLAND: Molokai 
SITE NUMBER: 
SITE NAME: One AIii Park 
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Proposed siren site facing southeast along Kamehameha V Highway. 

Proposed siren site facing southwest toward park facilities. 

SITE PHOTOGRAPHS 

DATE: 11/16/2006 
ISLAND: Molokai 
SITE NUMBER: 
SITE NAME: One Alit Park 



DATEITIME: 	11/16/2006 	• 	1:35pm 
ISLAND: 	[ ] KAUAI [ ] OAHU  [ ] MAUI  [ x  ] MOLOKAI  [ ] LANAI  [ ] HAWAII 
SITE NUMBER: 
SITE NAME: 	One Alil Park I 

GPS COORDS WOFi( TYPE 
1[ 

PRIORITY ORDER 
for ALTERNATIVES J[ 

[ACCESS  
N21 04 18.127  N - Add New 

] E - Upgrade Existing 

Ii IA 	Choose Alternative 

x ] Public Road 	[ ] Guardrails 
[ ] Gates 	 [ ] No Road 
{ ] Fences  

W 156 58' 26,235 j[ (1 as the highest) 
I 

LANDOWNER PERMIT 
REQUIREMENTS TMK 	 254003023 	 [ I Streets! 

Name: 	 County of Maui 	Right of Way [ J None 
Address: 	 [ x  I Park - [ I CDUA 
Phone: 	 553-3204 	[ I Public [ x  ] SMA 
Contact Person: 	Zachary Helm 	Private  
VEGETATION SOIL TERRAIN 	_ SURROUNDING LAND USES 

I B - Bare ] SR - Sand [ x  ] F - Flat [ x  ] 	R - Residential 	[ ] 	I - industrial 
x I G - Grass ] 	S - Silt [ ] SL - Sloped [ ] V - Vacant Land 	[ J S - School 
I T - Trees [x] C - Clay [ ] ST - Steep [ } AG -Agricultural 	[ x  ] PK - Park 
I S - Shrubs I CO - Coral [ ] CO - Conservation [ ] PS - Police Station 
I Other [x] R - Rock E ] C - Commercial 	{ ] FS - Fire Station 

LQther __------- I H - Hotel 	[ I HO - Hospital 
[ ] GC - Golf Course 

-fl- 
VEG. TRIMMING ANTENNA TYPE POLE TYPE 

I 0 - Omni Sinclair or equ [ x  ] H2 

x _ 

] Yes 
[I No x ] Y -Ya9i to Lanati } J 0 - Other 
SIREN I SPEAKER TYPE I UNIT COUNT LANDMARKS 1 DISTANCE 
[ x] DSA 121 ( 3  ) units, 2 to be parallel to Kamehameha V 27 feet from white line on edge of 
Highway (approximately 73° and 2530), 1 to be perpendicular to the Kamehameha V Highway 
highway, facing mauka at approximately 343° 21 feet from concrete fencepost 

24 feet from NOTICE NOGOLFING sign 
UTILITY 	Electrical Connection to/ Coordination with 38 feet from coconut palm to the east 
[ x  ] Solar Energy [ ] Kauai Island Utility Corporation 43 feet from coconut palm to the west 
[ I HECO 	[ I Hawaiian Telcom  
[ } HELCO 	[ ] Oceanic Time Warner Cable 
IMECO 	I] Other (specify) 

FIELD NOT ES 
Proposed site is between Kamehameha V Highway and the white 
fence that borders the park. Cabinet to face makai (southwest). EQUIPMENT ORIENTATION 
Need to tone for water lines and underground utilities. Soil Type: Pis. Indicate which equipment to be salvaged, where 
Mala Silty Clay 40-60 inches, sand or weathered rock beneath to be salvaged, and whom to be salvaged by. 

(NRSC 1978). Onsite conditions may differ. 

all electronics, mechanical relays, siren heads 
to be delivered to Civil Defense at State Civil 
Defense 3949 Diamond Head Road Bldg 90 
Attn: Assistant Telecommunications Officer 
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COVENANTS, TERMS AND CONDITIONS 

1 . 	Right to Construct the Equipment. Lessee may construct and maintain the 

Equipment on the Siren Site, with access on, within, under, over and across the parcel provided 

that Lessee obtains the Lessors written approval of the plans and specifications for the 

Equipment and any subsequent alterations thereto prior to commencing the construction of any 

portion of the Equipment on the parcel at the Siren Site. Lessee shall be solely responsible for 

all costs and expenses incurred in connection with the Equipment and the maintenance of the 

Equipment, including but not limited to, all design, planning,, engineering, construction, 

alteration and maintenance costs and expenses. 

2 	Equipment. The initial installation of the Equipment shall be comprised of a solar 

powered siren attached to a composite pole as shown on Exhibit B. No electrical connection or 

underground utility trenching are required or shall be allowed. The Equipment will be tested 

once a month 

11.Repair and Maintenance of the Equipment. Lessee shall, at its sole cost and 

expense, repair and maintain said Equipment and appurtenances relating thereto in good and safe 

order and condition, including, but not limited to, making all necessary repairs to the Equipment, 

and shall not make, permit or suffer any unlawful, improper or offensive use of the Siren Site. 

4. 	Damage. Lessee shall not damage, undermine or otherwise destroy any portion of 

the parcel or the Siren Site, including, without limitation, any Lessor facilities or improvements 

situated on or near the Siren Site, or any equipment or appurtenances relating thereto, including, 

but not limited to drainage system, irrigation, landscaping, and underground utility systems. 

Lessee shall, at its sole cost and expense, repair, restore and reconstruct that portion of said 

EXHIBIT "C" 



parcel if ever so damaged, undermined or destroyed, including any and all affected facilities, 

improvements, equipment and appurtenances 

5. Lessor Work Within or Affecting the Siren Site. If Lessor decides to perform any 

work of any kind within., on, over., under, across, near., or affecting the Siren Site. Lessor will 

coordinate such work with Lessee in advance. Lessee shall not unreasonably prevent Lessor 

from performing such work, provided, however. that Lessor will take appropriate measures to 

assure that such work does not unreasonably interfere with Lessees Equipment or use of the 

Siren Site for the purpose of performing routine or necessary maintenance or operation of the 

Equipment. 

6. Ownership of Equipment. The Equipment and appurtenances and all equipment 

and tools for the maintenance and use thereof placed in or upon the Siren Site shall remain the 

property of Lessee and may be removed by Lessee at its own cost and expense at any time during 

the life of this agreement, and shall be removed within a reasonable time from the date of 

receiving written notice from Lessor to change the location of said Equipment and appurtenances 

or any part thereof upon the said described property. Lessee shall not in any way alter or 

relocate said Equipment on the parcel without prior written consent of Lessor. Upon removal or 

relocation of said Equipment and appurtenances, Lessee shall restore the Siren Site to as good a 

condition as existed prior to the commencement of this Lease. 

7. Removal of Equipment. If Lessor shall at any time in the future deem it necessary 

to use the parcel including the Siren Site for any public purpose and/or physical expansion of its 

current operations, Lessee shall remove, at its own cost and expense, its Equipment and its 

appurtenances from the Siren Site, and without any liability on the Lessors part; provided, 

however, that the Lessor shall give Lessee reasonable written notice of any requirement for such 



removal. Reasonable written notice will be established as one (1)  year unless circumstances 

exist justifying a shorter period. 

8. 	Assignment. Lessee shall not transfer or assign this Lease, or sublet any part of 

the parcel or Siren Site, or grant any interest. privilege or Lease whatsoever in connection with 

this Lease or the Siren Site, 

9 	Responsibi!itvfor Damages or -Injury, Lessor and Lessee understand and 

recognize that by entering into this Lease, that both are engaged in a civil defense and/or 

emergency operations warning function as contemplated in the MOA and in Hawaii Revised 

Statutes Act I 1 1 , which took effect on July 1, 2014. In consideration of this mutual 

understanding: 

a. Lessor shall be responsible for damages or injury caused by Lessor's 

agents, officers, and its employees in the course of their employment, to the extent that Lessor's 

liability for such damage or injury has been determined by a court or otherwise agreed to by 

Lessor, and Lessor shall pay for such damages and injury to the extent permitted by law, subject 

to Maui County Council approval. 

b. Lessee shall be responsible for damages or injury caused by Lessee's 

agents, officers, contractors, and its employees in the course of their employment, to the extent 

that Lessee's liability for such damage or injury has been determined by a court or otherwise 

agreed to by Lessee, and Lessee shall pay for such damages and injury to the extent permitted by 

law. 

10. 	Waiver of Claims. Nothing contained in this Agreement shall be construed by 

any party as a waiver of any immunity currently authorized by law or that may in the future be so 

authorized. 
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1 1 . 	Insurance. Lessee shall require its consultants and contractors to procure and 

maintain, during the life of each right-of-entry permit and any extensions thereof, comprehensive 

general liability insurance covering bodily injury and property damage with limits not less than 

$L.000,000 combined single limit per occurrence and include the following extensions: 

( I  ) contractual liability to cover liability assumed under the right-of-entry permit: and (2)) all 

insurance that may he required under the laws, ordinances or rules or regulations of any 

governmental authority. All required policies of insurance shall name the Lessor and Lessee and 

their elected and appointed officials, employees and agents as additional insured and provide that 

the policy will not be canceled, terminated, lapsed., or materially changed without 30 days prior 

written notice to the Lessor and Lessee. 

2. 	Sanitation. Lessee, its consultants and contractors shall keep the parcel. Siren 

Site, and Equipment in a strictly clean, sanitary and orderly condition. 

13. Waste and UnIawful Improper or Offensive Use of Parcel. Lessor shall not 

commit, suffer, or permit to be committed any waste or nuisance, or unlawful, improper or 

offensive use of the parcel or Siren Site, or any part thereof. Lessor shall not allow the Siren Site 

to become unduly eroded or subject to any material increase in weeds or litter, and Lessee shall 

make reasonable efforts to prevent or correct same. 

14. Hazardous Materials. Lessee shall at all times, at its own cost and expense, 

comply with all federal, state and local laws, ordinances, regulations and standards relating to the 

use, analysis, production, storage, sale, disposal or transportation of any hazardous materials, 

including oil or petroleum products or their derivatives, solvents, PCB's, explosive substances, 

asbestos, radioactive materials or waste, and any other toxic, ignitable, reactive, corrosive, 

contaminating or polluting materials which are now or in the future subject to any governmental 
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regulation (hereinafter collectively referred to as "hazardous substances".) Prior to commencing 

use of the Siren Site for any activity involving the storage, use or distribution of (a) any 

hazardous substance, or (b) products or materials which (i) include any hazardous substance as a 

component and (ii) which, if an accident occurred, might result in the release or discharge of any 

hazardous substance. Lessee shall give written notice of such proposed use to Lessor. Such 

notice shall set forth (a) the proposed use and the hazardous substance involved. (b) a hazardous 

substance management plan describing the actions taken or proposed to be taken by Lessee to 

assure Lessee's compliance with the requirements of this Lease, and (c) evidence of insurance or 

other financial resources available to Lessee sufficient to assure Lessee's ability to comply with 

its obligations. Upon the expiration or earlier termination or revocation of the Lease, Lessee 

shall (a) cause all hazardous substances previously owned, stored, or used by Lessee to be 

removed from the Siren Site and disposed of in accordance with applicable provisions of law; (b) 

remove any storage tanks or containers installed or used by Lessee to store any hazardous 

substances and repair any damage cause by such removal; (c) cause any soil or other portion of 

the parcel and/or Siren Site which has become contaminated by any hazardous substances stored 

or used by Lessee to be decontaminated, detoxified or otherwise cleaned up in accordance with 

the requirements of governmental authorities; and (d) surrender possession of the Siren Site to 

Lessor free of the presence or effects of any hazardous substances generated or used by Lessee 

in, on, or about the Siren Site during the term of this Lease. The obligations of Lessee under this 

section shall survive the expiration or earlier termination of the Lease without limitation. 

1 5 . 	Termination or Abandonment. This Lease and all of Lessees rights hereunder 

shall terminate, without any action on the part of Lessor, in the event of non-use or abandonment 

by Lessee of the Siren Site, or any portion thereof, for a period of one (1) year. 

19 



16. Removal upon Termination. Upon termination or cancellation of this Lease, 

Lessee shall, at its sole cost and expense, remove any and all portions of the Equipment installed 

or constructed on, within, under, over or across the Siren Site and any improvements,, equipment, 

flicilities, components and appurtenances relating thereto and restore the Siren Site to a condition 

that is substantially similar to that which existed prior to the commencement of Lessor's activity 

on the parcel and/or Siren Site, satisfactory to Lessor. If Lessee fails to restore the parcel and/or 

Siren Site to a condition satisfactory to the Lessor, Lessor shall have the right to charge Lessee, 

and Lessee shall be solely responsible for, any and all costs and expenses incurred by Lessor in 

completing and accomplishing such restoration, including, but not limited to any costs the Lessor 

incurs in removing and disposing of Lessee's Equipment. 

17. Default. 

i) Notice of default. If Lessee defaults on or otherwise fails to perform its 

obligations under this Lease, Lessor will issue a written notice of default to Lessee by hand-

delivery or first-class mail. 

ii) Lessee to cure defaults. Any and all defaults or failures to perform 

contained in such notice of default must be resolved and remedied to the Lessors  satisfaction 

within fifteen (15) days of the date of the Lessors written notice to Lessee or such further time as 

may be authorized by the Lessor in writing. Lessees failure to construct the Equipment in 

accordance with the plans and specifications approved by Lessor shall be deemed a default of 

this Lease. 

iii) County remedies for failure to cure. If Lessee fails to cure said defaults or 

failures to perform within the required time, the Lessor may, but shall not be obligated to, cure or 

remedy said defaults or failures to perform and charge any costs and expenses incurred in 
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performing said cure and remedy to Lessee, who shall immediately pay said costs and expenses 

to the Lessor upon receiving notice from the Lessor. 

18. Costs and Attorneys Fees. In the event of any litigation by reason of this Lease. 

Lessor and Lessee agree that each shall be responsible for their own attorney fees and costs and 

not for the attorney fees and costs of the other party. Nothing contained herein shall preclude 

Lessor or Lessee from pursuing an award of attorney fees and costs against any third party in any 

related litigation. 

19. Agreement/Amendments. This Lease constitutes the entire agreement and 

understanding of the parties and supersedes all offers., negotiations and other agreements. There 

are no representations or understandings of any kind not set forth herein. Any amendments of 

this Lease must be in writing and executed by both parties. 

20. CoMpliance with Laws. Lessee, at all times during the term of this Lease, shall 

comply with all of the requirements of federal, state, and county authorities and shall observe all 

federal, state and county laws, statutes, ordinances, rules and regulations, now in force or which 

may hereafter be in force. 

21. Binding Effect. All provisions contained in this Lease shall be binding upon and 

inure to the benefit of the respective Parties, their successors, officers, agents, and employees or 

any person acting for and on their behalf. 

22. Reservation of Rights. Lessor reserves unto itself the full use and enjoyment of 

the parcel, including the Siren Site, and the right to grant to others rights and privileges for any 

and all purposes affecting the Siren Site, all without charge by and without the consent of Lessee, 

provided that such use by Lessor and/or third parties does not unreasonably interfere with 

Lessees rights to use the Siren Site under this Lease. Lessee shall take steps necessary to ensure 
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that its exercise of the rights and privileges granted hereunder does not cause any substantial 

interference with Lessors operations in or near the Siren Site. Lessor reserves the right to issue 

rights of way and easements for lines, transmission facilities and appurtenances for utilities. 

electricity, gas, telephone, pipes, water, sewers drainage., flowage. and any other purposes., 

whatsoever, without limitation, including the right to enter the parcel and the Siren Site as 

needed to construct, reconstruct, operate and maintain such facilities; provided that all such 

reserved rights shall be reasonably exercised so as to cause the least practicable interference with 

Lessee's operations; provided further., that, in any such event, any improvements made by Lessee 

damaged as a result of such entry shall be restored to a condition as near as practicable prior to 

such entry. 



MEMORANDUM OF AGREEMENT 

BETWEEN THE 

COUNTY OF MAUI 

STATE OF HAWAFI 

This MEMORANDUM OF AGREEMENT ("MOA")., entered into on this J day of 
A lipI - 	2Oj by and between the COUNTY OF MAUI, a municipal corporation of the 

Stats ofHawai'i, whose address is 200 South High Stre4 Wailuku, Hawaii 96793 
("COUNTY'), the STATE OF HAWAII by its DEPARTMENT OF DEFENSE, whose address 
is 3949 Diamond Head Road, Honolulu, Hawaii 96816 ("DOD"), and the STATE OF HAWML 
by its DEPARTMENT OF ACCOUNTING AND GENERAL SERVICES, whose address is 
Kalammoku Building 1151 Punchbowl Street, Honolulu, Hawaii 96813 ("DAGS') (COUNTY, 
DOD, and DAGS collectively referred to as "Parties'. 

The purpose of this MOA is to coordinate the implementation, including planning, design 
and construction, of Hawaii State Emergency Outdoor Siren Warning System, together with 
improvements, equipment facilities and appurtenances related thereto ("sirens and related 
equipment'), throughout the COUNTY. 

Hawai'i Revised Statutes ("HRS") §128-2 defines a "local organization for civil defense" 
to include an organization created in accordance with HRS Chapter 128 to perform civil defense 
functions in the COUNTY. Civil defense functions include all those provided pursuant to }IRS 
Chapter 128 which includes air raid warning services and communications. FIRS §128.3 
provides for the appointment of  Deputy Director for each political subdivision. HRS §1286 
establishes Civil Defense powers and provides for direction or control of warnings and signals 
for alerts or attacks, and the devices to be used. 

Additionally, HRS §128-18 grants the STATE and COUNTY immunity from any liability 
for death of or injury to persons, or property damage, as a result of any act or omission in the 
course of the employment or in the performance of duties pursuant to HRS Chapter 128, except 
in cases of Willful misconduct. 

The DOD, DAGS, and the COUNTY, by niutual consent, agree to jointly manage efforts 
and projects undertaken to fulfill the responsibility for the installation, maintenance and control 
of such warnings and devices. 

NOW THEREFORE, in consideration of the mutual covenants and promises herein 
made, the Parties do hereby agree as follows: 

APPENDIX (1) 



1 DOD's responsibilities: 

a. Maintain a list of proposed locations for sirens and related equipment. 

b. Participate in meetings with the COUNTY to discuss proposed siren sites. 

C, Submit listings of proposed siren  sites for review and concurrence. 

d. Seek appropriaticis for siren warning projects on behalf ofthe COUNTY, and 
where such appropriations are made, fund the design and construction of the 
sirens and related equipment. 

FOR COUNTY CONTROLLED SITES: 

e. Initiate a License Agreement with the COUNTY which will address site 
specific issues for existing and new siren sites. 

f. The License agreement conditions of access for the installation, operation, 
repair and maintenance of the sirens and related equipment shall include: 

1) DOD's contractor shall obtain a fight-of-entry pemiit for the 
installation of the siren and related equipment at each siren site. 

2) DOD shall require its contractor to procure and maintain, during the 
life of each right-of-entry permit and any extensions thereof, 
comprehensive general liability insurance covering bodily injury and 
propertydamage with limits not less than $1,000,000 combined 
single limit per occurrence and including the following extensions: 
(1) contractual liability to cover liability asswned under the right-of 
entry permit; and (2) all insurance that may be required under the 
laws, ordinances or rules or regulations of any governmental 
authority. All required policies ofinsurance shall name the 
COUNTY, DOD, DAGS, and their elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially changed 
without 30 days prior written notice to the County. 

3) DOD's contractor shall maintain and exercise due care to keep the 
area surrounding the siren site clear and safe for pubLic use during 
the term of the right-of-entry permit. 

4) DOD's contractor shall restore the siren site to a condition that is 
substantially similar to that which existed prior to the 
commencement of the contractor's activity under each right-of-entry 
permit. 

COMSt*ic MOA 9-13.11 edited signature pqe.doc 

Page 2 of 5 



5) DOD, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes ordinances, 
rules and regulations of the Federal, State and COUNTY 
governments in perfomñg its work at each siren site. 

2 	COUNTY's responsibilities: 

a Identiir, review and approve the proposed location of the siren sites 

b. Assist DOD in the coordination with site owners and communities to facilitate 
the siren site approvals. 

c* Participate with DOD and DAGS in the sirerL9 final acceptance process. 

ci The COUNTY, its officers, employees, agents, contractors, and subcontractors 
shall comply with and satisfy all applicable statutes, ordinances, rules and 
regulations of the Federal, State and City governments in performing its sir en 
project activities. 

FOR COUNTY CONTROLLED SITES: 

e. Review and approve the construction p1aa provided by DOD for the 
installation of the sirens and related equipment. 

£ Grant DAGS, DOD, and their contractors a license to install, operate, and 
maintain sirens and related equipment on the siren sites approved by the 
County. 

g. Issue right-of-entry permits to DAGS' and DOD's contractor for approved 
siren sites. 

3. 	DAGS' responsibilities are as follows: 

a. Provide DOD staff with technical services and overview coordination 
support for the implementation of DOD siren projects on COUNTY 
controlled siren sites. 

b. Procure the design consultants, negotiate and approve the consultant's 
fees, prepare the design contracts and make payments using funding 
appropriated for this purpose. 

C. 	Oversee the design, bidding, and construction phases of the work' 
accordance with all applicable regulatory requirements. Prepare the 
construction contracts and make payments. 
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d. 	When overseeing design and construction phases of work for the DOD 
sirens and related equipment: 

1) If  siren site is located on State-owned property, DAGS shall be 
responsible for submitting an easement (on behalf ofDOD) for the 
sheit from the State Department of Land and Nati Resources, 

2) DAGS consultants and contractors will process a right-ofentry 
_t for the installation ofthe siren and related equipment at 
each sbrn site 

3) DAGS shall require its consultants and contractors to procure and 
niaint we" 1  during  the life of each right-ofentry permit and any 
extensions thereof comprehensive general liability insurance 
covering bodily iiury and property damage with limits not less 
than $1,000,000 combined single limit per occurrence and 
including the following extensions: (1) contractual liability to 
cover liability assumed under the ftht-of-entry permit and (2) 
products and completed operations coverage; and all insurance that 
may be required under the laws, ordinances or niles or regulations 
of any governmental authority. All required policies of insurance 
shall name the COUNTY, its elected and appointed officials, 
employees and agents as additional insured and provide that the 
policy will not be canceled, terminated, lapsed, or materially 
changed without 30 days' prior written notice to the COUNTY. 

4) DAGS' consultants and contractors shall maintain and exercise due 
care to keep the area surrounding the siren site clear and safe for 
public use during the term of the right-of-entry permit. 

5) DAGS' consultants  and contractors shall restore the siren site to a 
condition that is substantially similar to that which existed prior to 
the commencement of the contractor's activity under each rightof. 
enrty 	t. 

6) DAGS, its officers, employees, agents, consultants, conactors, 
and subcontractors shall comply with and satisfy all applicable 
statutes, ordinances, rules and regulations of the Federal, STATE 
and COUNTY governments in performing its work at each siren 
site. 

4. 	Modifications. Any extensions, changes or alterations to this MOA shall be 
agreed to by all affected parties in writing before being undertaken. 

COM-Stite MOA 91311 edited siiature pigedoc 
Page 4of5 



5. 	Termination. Any party to this MOA shall have theprivilege, with or without cause, 
to cancel or annul this MOA at any time upon written notice given thirty (30) days in 
advance of such termination. 

IN WITNESS THEREOF, the Parties have executed this MOA on the day, month and year 
mentioned above. 

COUNTY OF MAUI 

ALXNM.ARAKAWA 
Mayor 

RECOMMEND APPROVAL: 

L!* 
ANNA FOUST 
Emergency Management Officer 
Maui Civil Defense Agency 

APPROVED AS TO FORM 
A7ND 

CAM ROWE 
Deputy Corporation Counsel 

STATE OF HAWAI'! 
DEPARTMENT OF DEFENSE 

APPROVED AS TO FORM: 

4*44  lJo0e0,80* 

Deputy Attorney General 

APPROVED AS TO FORM: 

ptwz 
Deputy Attorney General 

By  
DARRYLLJDM WONG 

Adjutant General 

STATE OF HAWAI'l 
DEPARTMENT OF ACCOUNTING AND 
GENERAL SERVICES 

B5'V (.-'-- 
il!AN SEKI 
State Comptroller 
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COUNCIL OF THE COUNTY OF MAUI 

WAILUKU, HAWAII 96793 

CERTIFICATION OF ADOPTION 

It is HEREBY CERTIFIED that RESOLUTION NO. 15-105 was adopted by the 
Council of the County of Maui, State of Hawaii, on the 25th day of August, 2015, 
by the following vote: 

r Michael B. Donald S. Gladys C. Robert Eleanora Donald G. S. Stacy G. Riki Michael P. 
i 	MEMBERS WHITE GUZMAN BAlSA CARROLL COCHRAN COUCH, JR. CRIVELLO HOKAMA VICTORINO 

Chair Vice-Chair 

L
ROLL CALL Aye Aye Aye Aye Aye Aye Aye Aye Aye 


